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, RANCH SCHOOL 
for hoys 


COLLEGE — PREPARATORY 
TUCSON ARIZONA — 37th Season — 


HEALTH—Famous Tucson climate. Out-of-door life 
year round. Resident nurse. 
SCHOLARSHIP—Accredited to leading colleges and 
universities. Small classes. Individualized attention. 
Junior department. 
RECREATION—AIl sports. Polo and cowboy activi- 
ties featured. Swimming pool. Crafts — music — 
dramatics. 
For information address 
EDWARD M. CLARKE, Headmaster 


EVANS SCHOOL Tucson, Arizona 


DIRECTORY 


CHESHIRE ACADEMY 


Formerly ROXBURY SCHOOL 


A boarding school for boys, flexibly 
organized with instruction in small 
groups and personal attention to the 
needs of every student. A _ large 
faculty of skilled teachers (one for 
every six boys). Sports and non- 
athletic activities. Junior Depart- 
ment. Write for illustrated catalog. 
A. N. SHERIFF, HEADMASTER 
CHESHIRE, CONN. 


Menlo School and Junior College 


Two Schools—Same Campus 
Near Stanford University 


Non-military 


High School 
Grades 9—12 


Non-sectarian 


Non-profit 


Junior College 
Grades 13—14 


Students transfer to Stanford or other universities at end of 12th grade, 13th grade, 
or 14th grade, depending upon satisfactory preparation. 


Catalogs available 


Lowry S. Howard, President 
Menlo School and Junior College, Menlo Park, California 
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RK UNION 


ADE MW 
ee * ate for college or Ls ay Able 
A Small classes. Supervised study. School 


for small boys in new separate building. a 
R. O. T. C. Fireproof buildings. Inside swimming pool. 
All athletics. Best health record. Students from 27 states 
and other countries. Catalog 41st year. Dr. J. J. Wicker, 
Pres., Box A, Fork Union, Virginia. 


[ALLEY FORGE 


MILITARY ACADEMY 


AT THE NATION’S SHRINE 


PReranatoey for college or 
business. Boys 12 to 20. Also 
Junior College of Business Ad- 
ministration. Enrollment doubled 
in past five years. New fire 
dormitories, modern academic 
building and library, large rec- 
reation and riding hall, stables, 
gymnasium, increased faculty. 
High scholarship standards with 
special supervision for individual 
student. All s 
Cavairy. infantry. 
R.0.T.C. Band. Highest Gov- 
ernment rating. 
For catalog, address Box U. 
WAYNE, PA.+ 
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College Preparatory and General Courses 
Accredited — East and West 


Post Graduate Department 
and Lower School 


Outdoor Life the Year ’Round 
Swimming Riding Tennis 
A Homelike School in a College Town 


Write for catalog 


Mr. and Mrs. T. R. Hyde 
2530 Channing Way Berkeley, Calif. 


Riverdale Country School 
Thirty-Second Year 


College preparation for boys. High college 
record. Scholarly, friendly teaching. Fireproof 
stone dormitory with 100 single rooms. Coun- 
try surroundings, outdoor sports, athletics. 
Proximity to New York offers unusual cultural 
opportunities in music and fine arts. Summer 
travel abroad. 


Illustrated catalog 


FRANK S. HACKETT, Headmaster 
Riverdale-on-Hudson, New York 





Bootstrap Economics 


Notes from the American Bankers Association Convention 
Houston, Nov. 14-17 


6< HIS year will long be remember- 
ed as one in which many falla- 

cious ideas for curing economic ills have 
found voice,” is the prophesy—perhaps 
an economic requiem—of the newly elect- 
ed president of the American Bankers 
Association, Philip A. Benson, president, 
Dime Savings Bank of Brooklyn, N. Y. 
He ably portrayed the role of savings, 
coupled with man’s resourcefulness and 
energy, in creating the very essentials of 
the “more abundant life,” citing invest- 
ments by which industries such as public 
utilities had been built to furnish com- 
forts to all, and pointing out that schools 
and parks, roads and other public ac- 
comodations had all been built with 
bonds bought from accumulated wealth. 
The 64th annual bankers’ convention 
made “good press”—its speakers show- 
ed a generally keen conception of their 
inter-relationship to the nation’s econ- 
omy, and of the community of interest 
with wage-earners as well as wage- 
savers. The knell of “high finance” was 
sounded by its successor, the “economics 
of capital partnership.” Bankers have 
learned to talk in the parlance of Main 
Street; it is fervently to be hoped that 
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they will carry to their own communi- 
ties the proofs demonstrated at Houston 
that no people can lift themselves into 
financial heaven by jerking at their own 
bootstraps. 

The recent diet of economic teachings 
has been too rich for the public diges- 
tion; they have had the “ideologies” be- 
fore knowing the multiplication table. 
Proud of their new “knowledge” they 
were anxious to “show it off,” or take 
things into their own hands—having lost 
confidence in their “leaders.” The bank- 
ers are showing their ability to talk 
bread-and-butter finance, to dramatize 
savings or wealth as the servant of both 
present and past labor. 

Concerted attack on the fallacies of 
“redistribution” of wealth, rather than 
its creation, may be said to have con- 
stituted the theme song of the conven- 
tion. “To get the good things of life by 
taking them from others” was charac- 
terized as a primitive instinct by Karl 
Compton, president of M. I. T., who 
pointed to Jesse James and John Dillin- 
ger as advanced disciples of this philo- 
sophy who had gone beyond the “ac- 
cepted standards” of legalized strategy 
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and force. “The advent of modern 
science,” he said, “is the most important 
social event in all history” as it “creates 
wealth and opportunity where they did 
not exist before.” 

The existence (not to mention encour- 
agement) of too many antagonistic 
groups is a travesty on intelligence, 
stated Dr. Adam Bennion of the Utah 
Power & Light Co., but indifference is 
one of democracy’s greatest menaces. 
The voice of the people may be the voice 
of God—but disgruntled silence is born 
of the devil. “America has been built 
by five great institutions: the Home, the 
School, the Church, Industry and the 
Government,” he remarked, each inter- 
dependent for success. 

While criticism of panaceas was gen- 
eral and pointed, the emphasis was on 
economic policies rather than political 
ones, and lethargy of bankers themselves 
came in for sound drubbing, with the 
suggestion that banks study community 
needs and consider providing business 
credit for intermediary terms, modern 
methods of real estate financing, small 
loans and other changes as disclosed by 
research. 

Jesse Jones, forthright head of the 
R. F. C., suggested that public relations 
could best be improved if bankers would 
“learn to like people, regardless of their 
station in life,” including Congressmen 
whom he referred to as pretty good ex- 
amples of public relations. He spoke of 
the want of courtesy in a 1% acknowl- 
edgement of loan participation forms and 
letters on uniform examinations, a sub- 
ject in which active interest might well 
be presumed. 

As typifying the contrast in govern- 
ment—industrial relations here and in 
England, W. J. Cameron of Ford Motor 
Company pointed out that instead of the 
government holding up successful busi- 
ness men to scorn as “economic royal- 
ists,” the head of their relatively small 
subsidiary in Great Britian was called 
to Buckingham Palace and made Lord 
Perry, for his contribution to their in- 
dustry. His advice to bankers was to 
quit boasting about the achievements of 
American business and stop complain- 


ing. “It is nice to talk about enter- 
prise,” he said, “it is better to show a 
little of it.” 


One of the most invidious losses of 
value was remarked by Secretary Wat- 
tam of the North Dakota Bankers Asso- 
ciation in referring to the undermining 
by unscrupulous politicians of the sense 
of moral obligation and encouragement 
of the people to default on honest debts. 
Such comment is but typical of the grow- 
ing recognition, evidenced in various ad-- 
dresses, that bankers are recognizing 
their position as active rather than pas- 
sive custodians of the public’s savings 
and of the capitalistic system, in which 
all depositors should be shown their in- 
terest. 


Remembering the criticism that bank- 
ers did not give forewarning of the 1929 
debacle, Harry Brinkman of Harris 
Trust & Savings Bank of Chicago made 
this foresighted statement: “Let it not 
be said in 1948 that the bankers did not 
warn of the dangers of the reckless 
spending of borrowed money in this 
decade.” 


As if in answer to these challenges, 
Orval W. Adams, in his address as re- 
tiring president of the Association, char- 
acteristically goes to the heart of the 
dangers and urges active organization of 
depositors: 


“To save the American system, we 
must organize our depositors and give 
them and all others who have accumu- 
lated something an economic education. 
This is the only practical way I know of 
to resist the pressure groups and vote- 
buying politicians who are destroying and 
wasting the savings of our depositors and 
of all our citizens who have worked and 
saved. Let us not hesitate to do what 
we know to be right.” 


Mr. Adams passes the presidential 
gavel to a most capable and personable 
successor, after an administration not- 
able for courageous and public-spirited 
leadership, one of whose outstanding in- 
novations was the “public meeting” idea, 
often in connection with bank conven- 


tions. These have met with such excep- 
tionally favorable response, that, by As- 
sociation resolution, the plan of bring- 
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ing about these meetings with “the man 
on the street” will be continued. The 
impetus given the Graduate School of 
Banking, under the direction of “Hal” 
Stonier, also received hearty commenda- 
tion. 

Controversy centered around the “old 
reliable” issue of branch vs. unit bank- 
ing, gaining momentum from indications 
of political centralization of control, such 
as tendency to consider banking as inter- 
state commerce, applicability of wage- 
and-hour act, etc. P. D. Houston of 
Nashville, elected as second-vice-presi- 
dent in line of succession to vice-presi- 
dent Robert M. Hanes of Winston-Salem, 
pledged allegiance to the dual banking 
system. The national bank division dif- 
fered with the state division in recom- 
mending observance of the wage-hour 
act purposes, and declaring that “past 
experience had demonstrated the essen- 
tial incompatability of normal banking 
operations and security underwriting.” 
Proposal was made that the A. B. A. 
consider creation of a nation-wide re- 
tirement system. 

Continuing recovery which “clearly 
appears to mark the beginning of a new 
business cycle” was seen by the Economic 
Policy Commisison, but higher interest 
rates were held unlikely, as were any 
substantially greater profits in commer- 
cial-loan banking. 


Trust Division 


Samuel Waugh, executive vice-presi- 
dent and trust officer of the First Trust 
Company of Lincoln, Neb., was elected 
president of the Trust Division for the 
coming year. Carl W. Fenninger, vice- 
president of Provident Trust Company, 
Philadelphia, was named chairman of 
the executive committee, thus being in 
line of succession to Roland E. Clark, 
new vice-president of the Division who 
is in charge, as vice-president, of the 
trust department of the National Bank 
of Commerce in Portland, Me. 

Mr. Waugh, native Nebraskan, attend- 
ed state university and has been with 
the trust company since 1913 and has 
been active in community affairs of the 
Chamber of Commerce and as trustee of 
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the University foundation. He can be 
relied on to carry on the Division’s tra- 
ditions of able and conscientious admin- 
istration, with a quiet resourcefulness 
which will stand in good stead in the 
coming year’s adjustments of trust ser- 
vice. To Robertson Griswold of Mary- 
land Trust is due the sincerest thanks of 
the entire trust fraternity for a splendid 
leadership and a keen graciousness which 
have been so largely responsible for the 
high respect in which the business is 
held today by lawyers, life insurance men 
and bankers themselves. Under his re- 
sponsibility, the spirit of constructive 
cooperation with governmental agencies 
has been fostered on a sound basis, and 
groundwork laid for cooperative efforts 
in public relations, investment analysis 
and research which are assured of sturdy 
development under “Sam” Waugh. 
The address by Lindsay Bradford be- 
fore the Division meeting is reprinted 
substantially in the following pages. It 
is a judicious and forward-looking anal- 
ysis of the fiduciary’s position and of the 
opportunities ahead. It bears out the 
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promise in the address by Gordon Brown, 
executive secretary of the New York 
State Bankers Assn.: “We submit that 
the next great step forward must be the 
development of trust facilities for the 
man of moderate means. It may well 
be that the common trust fund will offer 
the solution in the trust field.” 


a ( ) 


Conference Set For February 14-16 


The twentieth annual Mid-Winter Trust 
Conference of the American Bankers Asso- 
ciation will be held at The Waldorf-Astoria 
hotel, New York City, February 14-16, 1939, 
it is announced by Samuel C. Waugh, presi- 
dent of the Trust Division. 

Trust men in various sections of the coun- 
try are being invited to submit suggestions 
for discussion. 

ee 
It ain’t the individual or the army as a 
whole, 
the everlastin’ 
bloomin’ soul. 


But teamwork of every 


—Kipling. 
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Resolutions 


The stand taken at the 1937 convention 
against branch banking across state lines 
was reaffirmed at the American Bank- 
ers Association Convention this month. 
Other resolutions covercd condemnation of 
overlapping and duplicate taxation by state 
federal and local units, and the indefinite- 
ness of tax liability; and approval of re- 
search and Graduate School of Banking 
work. 

()—— —- --- = 


Bank Women Hear Talks 


Mary G. Roebling, president of the Tren- 
ton Trust Co., Trenton, N. J., told the 
American Bank Women’s Association in 
Houston that bankers are treading on dan- 
gerous ground if they attempt to render 
investment service to the heads of the some 
270,000 families, unless they limit their ad- 
vice to savings funds or similar income- 
bearing media. 

Minnie Phalen, United States National 
Bank at Omaha, speaking before the Con- 
vention pointed out the advantages of cor- 
porate fiduciaries. 


A group of past presidents of the American Bankers Association 





The Search For Security 


A Scientific Program Based on Life Insurance and Trust Services 


JOSEPH L. McMILLIN, C.L.U. 
Manager, Philadelphia Agency, The Mutual Life Insurance Company of New York 


E WERE sitting on the front 

porch of a country home in the 
deep South one sultry summer afternoon 
when a negro of the Step-and-Fechit 
variety ambled across the front yard. 
My host broke our conversation long 
enough to call out, “Rastus, where are 
you going?” The negro stopped, look- 
ed confused, slowly mopped his perspir- 
ing face with a red bandanna handker- 
chief and then stammeringly replied, “I 
ain’t gwine no whar, boss, I’se done been 
whar I’se gwine.” 

If most of us would give as honest a 
reply as the negro we would admit that 
financially we “ain’t gwine nowhar,”’— 
and some of us would have to acknowl- 
edge that one reason we are not trying 
to go anywhere is we have already gone 
where we were going and found the des- 
tination to be a place of financial in- 
security. 

Wholesale failures have not been con- 
fined to this depression era. Prior to 
1929, one authority reported that of all 
rich or well-to-do at forty-five, ninety 
per cent lost all before 
death; a survey in New 
York State showed that of 
every one hundred men 
reaching the age of sixty- 
five only six had invested 
wisely enough to have inde- 
pendent incomes from their 
investments. 


Need For Scientific Planning 


AN’S _improvidence 
and his failure to 
apply scientific thinking 
and action to his own eco- 
nomic affairs is largely the 
cause of his lack of finan- 
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cial preparedness for the crises of life 
and his failure to attain security. There- 
fore, in his search for security, the wise 
course for him to pursue is not to turn 
to government for subsidy, or espouse 
causes like the Townsend plan, or to 
attempt to change our whole system of 
economy, but to test himself and see if 
he is following a wise economic course. 
Trust Officials and Life Underwriters’ 
know that there is a sound security pro- 
gram for individuals in this country and 
that except for those whose incomes are 
on the bare subsistence level, financial 
security is not a hopeless quest. Men 
and women who have made wise use of 
our two institutions have achieved a 
reasonable measure of security. One 
does not have to possess a huge fortune 
to be financially prepared, but every in- 
dividual who is earning enough to live 
today and save for tomorrow has at his 
command the financial devices and ser- 
vices to become financially secure. 


How different our national economy 
would be today if we 
trust men and life un- 
derwriters could have per- 
suaded a large  percent- 
age of men and women to 
invest for security, for 
sound programs will insure 
the maintenance of income 
against financial crises both 
during the life of the estate 
builder and also for the 
lives of his family. Eco- 
nomic studies, like that 
made by the Brookings In- 
stitute, indicate that as a 
nation we save enough, that 
our whole trouble is too 
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much of the savings goes into rank spec- 
ulation and other unwise investments. 


Selling a Security Program 


ry HE opportunity is at hand for us to 
_ sell a security program. We are go- 
ing to have to accept it as our respon- 
sibility to see that a thorough-going at- 
tempt is made to get each person who is 
in a financial position to do so, to adopt 
this type of program. We must show 
that the problem must be scientifically 
approached and solved, and that wise 
use must be made of trust company and 
life insurance services. It demands also 
that we, as life insurance and trust men, 
must work together on the problem in 
a scientific way. Possibly it will help us 
in our own activities and to win the pub- 
lic if we will constantly keep in mind 
that the purpose of all saving and in- 
vestment programs is money for future 
delivery, and that the most important 
financial objective should be financial se- 
curity :—personal—family—business. 


The difficulties to be overcome are tre- 
mendous but can be classified as: the 
uncertainty of the future; power of de- 
structive forces; and human nature and 
nature of the security program. 


A Six-Sided Problem 


ECAUSE of the above considera- 

tions the problem of security is in 
reality many problems: saving; having 
enough time to save; conserving invest- 
ments until the need comes or passes; 
liquidity: converting property into 
money at the time needed; income: ade- 
quate, certain, lifelong; and flexibility 
or adaptability to meet changing situa- 
tions. 


Nearly all of our present and prospec- 


tive clients face these problems. While 
the very wealthy may not face the acute 
problem of saving or having time enough 
to save, many of them would find it ne- 
cessary to increase their estates in order 
to meet their financial goals. Even the 
wealthiest face the other named prob- 
lems. A clear realization by them of 
the full significance of the difficulties in 
attaining financial security would en- 
able us to persuade more of them to 
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make intelligent use of trust services 
and life insurance. 

In helping the public in their search 
for security each client of course must 
be treated individually. We should see 
that a thorough service is given and not 
feel that we have discharged our respon- 
sibilities by simply selling some life in- 
surance, getting a client to set up a tes- 
tamentary trust or putting the life in- 
surance or part of it on settlement op- 
tions. 


Outline for Program 


BELIEVE the following steps are 

basic and logical and that if we apply 
them in each case we shall do a more 
thorough and effective service. 


1. Financial Objectives. A. They 
should be comprehensive: protect 
against death, old age, and build re- 
serve for emergencies. B. They should 
be reasonable: not interfere with 
one’s business or profession; give the 
greatest protection when the risk and 
danger are greatest, and within one’s 
financial means. C. They should be 
definite: income for the family 
against death; the Retirement Fund 
should be a definite amount in dollar 
income; sums for emergencies for the 
client and his beneficiaries, and lump 
sum for clean-up at death. 

2. Estate Analysis and Appraisal. 
A. Analyze the possibilities of the gen- 
eral estate as to: safety; vulnerability 
to taxation and other destructive 
forces; liquidity; income possibilities 
and flexibility. B. Analyze the pos- 
sibilities of the life insurance estate. 
C. Determine the need for additional 
estates in life insurance and securi- 
ties. 

3. A Program of Estate Creation. 
A. Property should be acquired to 
meet the financial objectives. B. 
There should be wise distribution be- 
tween a life insurance estate and gen- 
eral estate built of securities and 
properties other than life insurance. 
C. A living trust should be set up of 
the savings in the general estate. It 
prepares the individual against finan- 
cial crises during his own lifetime. It 
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will also protect the life insurance 
estate in the event of grave financial 
emergencies. The income from the 
general estate may be used for retire- 
ment. It relieves the client of effort 
and worry and increases his business 
and professional efficiency. It gives 
expert investment management. It 
helps build an estate to augment 
client’s protection for his family. D. 
Life Insurance is desirable in all 
cases. It alone immediately creates 
an estate against death and may be 
acquired without a great outlay of 
capital. It is the safest financial de- 
vice known. It has ideal income pro- 
visions both for the Insured, to use in 
his old age, and also for his benefici- 
aries. 

It is flexible or elastic enough to 
meet changing situations. It is ideal 
protection for the rest of the estate 
in furnishing liquid funds against ad- 
ministration charges and death duties. 
It has decided “tax” advantages. 


4. Program of Estate Conservation. 
Both estates must be guarded from de- 
pletion during the life of the creator, 
and at his death. The heirs should 
be protected in their use and enjoy- 
ment of the property. 

“According to my experience, it is 
more difficult to keep wealth when you 
have it than it is to accumulate it. 
Without prudent children, or others 
to guard it, it is a natural consequence 
that a man’s wealth will begin to 
waste away with his mental and phy- 
sical energies.”—Judge T. Mellon, 
father of the late Andrew Mellon. 


5. Estate Liquidation and Distrib- 
ution. A. The life insurance should 
be carefully planned so that its dis- 
tribution will accomplish the objec- 
tives for which it was acquired.—-set- 
tlement options and/or Trusts. B. The 
distribution of the property or estate 
other than life insurance should be 
carefully planned. Testamentary 
trusts—Living trusts (Purchase 
agreements in case of business owner- 
ship, partnership, and corporations.) 
C. For retirement and for life-long 
income for dependents, annuities, and 


APPRAISERS 
ACCOUNTANTS 
AUCTIONEERS 


For over thirty years we have 
rendered complete service to Trust 
Companies, individual executors 
and law firms as specialists in 
appraisals for Tax proceedings, 
Insurance and other purposes. 


SAMUEL MARX, INC. 
Offices and Galleries 
24 West 58th Street, New York 


Telephone PLaza 3-1260-1-2 


annuity settlement on life insurance 
give scientific liquidation. D. Con- 
servation and flexibility should be the 
guiding consideration in planning the 
liquidation and distribution of estates. 


Now Is The Time 


N THE face of the factors involved 

in achieving a sound program of 
financial security, the time has come for 
life underwriters and trust officers to 
cease forever to allude to “Life Insur- 
ance or Trusts” and speak of “Life In- 
surance and Trusts.” Both are impera- 
tive with clients in the upper middle 
classes and the so-called wealthy. 

It is time for life insurance men to 
advise every such client that he should 
build a separate estate of securities and 
that a living trust is highly desirable. 
It is imperative that we life underwriters 
advise even our smallest life insurance 
owners that they should build an emer- 
gency reserve fund in the savings bank 
or of Savings Bonds or other bonds of 
highly liquid character against those de- 
mands that frequently cause the client 
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to lose even his life insurance protec- 
tion. 


It is time for us life underwriters to 
urge every client to make a will and 
appoint a corporate trustee and make a 
testamentary trust in cases where there 
is an estate outside of life insurance. 


It is time for us to recommend to 
every owner of a close corporation, or 
partnership, not only life insurance for 
the liquidation of business interests but 
the use of a trust company to carry out 
the provisions of the stock or partner- 
ship purchase agreement. 


For Trust Men 


T is time for trust officers to urge 

their clients to set up their security 
objectives in definite terms, to check up 
and see how short they are in the at- 
tainment of all the financial goals, and 
recommend the use of life insurance as 
the quickest and most satisfactory way 
of increasing the estate to meet their 
objectives. 

It is time for trust men to suggest to 
their clients that they have a clause in 
their trusts permitting the purchase of 
annuities for lifelong income for indiv- 
iduals. 

It is time for them to come out whole- 
heartedly for the building of reserves 
through high premium limited-pay life 
policies and urge extreme caution against 
the use of term insurance except for 
temporary needs, a binder on permanent 
insurance or as a substitute when the 
client hasn’t the money to pay the larger 
premium. It is for them to urge every 
client to secure the counsel of a com- 
petent life underwriter to plan the in- 
surance and to keep it serviced. 

It is time for both trust men and life 
underwriters to sell the public the idea 
of beginning early and building a secur- 
ity estate as the first financial objective, 
and of deferring speculation until a fair 
measure of security has been attained. 

In short, it is time for us to under- 
stand the whole problem of economic se- 
curity and try to persuade our clients to 
make wise use of all instrumentalities 
and services that are available for at- 
taining their first financial objective. 
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Stressing Present Enjoyment 


HE paramount purpose of life is not 

to lay up something for tomorrow, 
but to live to the fullest today. Keeping 
this fundamental trait of human nature 
in mind, possibly our most attractive 
appeal to the public would be, in sub- 
stance, the following: 


We realize you want to get the most 
out of life. We can help you remove 
fear and uncertainty. Our institutions 
—Life Insurance and Trust Companies 
—through their services in the creation, 
conservation, and liquidation and dis- 
tribution of estates, will give you more 
to spend and enjoy today; eliminate the 
haunting fears that spoil today’s happi- 
ness; and will assure that when tomor- 
row becomes today there will be cash 
funds for the necessities and comforts 
and activities of life for you while you 
live and after your life a financial im- 
mortality that will minister to those you 
love, and carry out your most cherished 
plans. We have good news for you: We 
can help you succeed in your search for 
security. 


Trust Research Week Held in 
Washington, D. C. 


A trust research week was conducted at 
Washington, D. C., November 4 to 9, by the 
American Bankers Association, through the 
cooperation of the District of Columbia 
Bankers Association, the Washington D. C. 
Clearing House Association and the Wash- 
ington Chapter of the American Institute of 
Banking. 


The Washington Trust Research Week is 
one of a series of conferences on trust re- 
search being held in various parts of the 
country in cooperation with state bankers 
associations, American Institute of Banking 
chapters, members of the Graduate School 
of Banking, conducted by the American 
Bankers Association at Rutgers University, 
trust associations, and other groups inter- 
ested in the problems of trust research. 


The meetings and conferences were under 
the direction of Gilbert T. Stephenson, di- 
rector of the trust research department of 
the Graduate School of Banking. 
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Too Much Interest In Interest 


The Impact of Bond Defaults on Industrial Stability 
and Profit System 


JEROME N. FRANK 
Commissioner, Securities and Exchange Commission, Washington, D. C. 


NE of the most commonly accepted, 
O and yet, apparently, one of the most 
disturbing elements in our modern capit- 
alist economy, is the recurrent necessity 
imposed on industry of meeting fixed in- 
terest charges on long-term debts. It 
seems to augment depressions by bring- 
ing upon us bankruptcies and receiver- 
ships, costly, wasteful, destructive. We 
have, perhaps, heretofore too uncritic- 
ally accepted, as an inherent part of our 
profit system, that a large portion of in- 
vestment in our industries should con- 
sist of such long-term interest-bearing 
obligations with a legal requirement to 
pay interest regardless of earnings. 

It may be that that is an instance of 
a “cultural lag’”—the failure to adapt 
customs to altered conditions, a retention 
of social habits after they have become 
anachronistic and socially harmful. Per- 
haps it is time to consider carefully 
whether a movement away from such in- 
terest-bearing securities toward what 
are known as “equity” securities would 
not, because of the increased flexibility, 
bring greater security to all investors 
and do much to eliminate one important 
factor tending to undermine the profit 
system. 


A Problem for Serious Study 


HE §S.E.C., in connection with the 
work of the so-called Monopoly Com- 
mittee, is moving towards a study of 
insurance company investments. In or- 


(In his address before the National Association 
of Securities Commissioners convention in Septem- 
ber, from which these excerpts are published, Mr. 
Frank specified that these remarks represented 
only his personal, not official views. He clearly 
differentiated the interest needs for short-term 
financing such as by commercial bank loans, and 
excepted dividend and similar distributions from 
the definition of interest.—Editor’s Note.) 


der adequately to comprehend what 
would be the effect of a substantial shift 
from bond financing to stock financing 
it would also be necessary to study, ex- 
haustively, the needs of savings banks 
and of savings departments of commer- 
cial banks. Laws regulating their in- 
vestments and obligations should, of 
course, be carefully canvassed. And the 
same is true with respect to the statutes 
regulating the investment of trust funds. 

Is it perhaps not desirable that the 
bulk of long-time financing of our major 
American industries should hereafter be 
done through the issuance of shares of 
stock, rather than by borrowing through 
the issuance of long-term bonds? Should 
not investors in such industries perhaps 
be stockholders, entitled to dividends 
payable out of earnings, rather than 
creditors legally entitled to demand pay- 
ment of interest at fixed intervals, re- 
gardless of earnings. 

Theoretically, bonds call for the pay- 
ment of the principal and interest of 
the bonds in cash, and theoretically, when 
there is a default the bondholders have 
a right to have the property sold for 
cash, and to receive the proceeds in cash 
until they have been paid in full. But 
everybody knows that a railroad, when 
it becomes financially embarrassed, is 
not, in anything but form, sold for cash, 
and that the bondholders do not receive 
payment of their bonds. The foreclo- 
sure is purely formal, and not real; what 
actually occurs is a reorganization. 


Is A New Attitude Necessary? 


HE history of railroad financing goes 
to show that maybe, at least with re- 
spect to railroads, we need to take a new 
attitude concerning interest: that, while, 


528 





TRUST COMPANIES 


in earlier periods, the condemnation of 
interest-taking—whether it purported to 
be based on theological, or moral, or econ- 
omic grounds—was founded upon a re- 
gard for the borrower, today we may 
perhaps need to put severe restrictions 
upon interest-taking, out of regard for 
the welfare of the investor. 


And if that should turn out to be true 
as to railroad financing, it may be that 
it would be equally applicable to the fin- 
ancing of our other great industries. For 
much the same conditions often main- 
tain there as in the field of railroad fin- 
ance: Defaults in the payment of inter- 
est on bonds often cause bankruptcy and 
reorganizations, injurious to the bond- 
holder as well as to the stockholder. At 
the annual meeting of the United States 
Steel Corporation on April 4, 1938, 
Chairman Myron C. Taylor made the 
following remarks: 


“In 1929 the financial structure of the 
Corporation was materially changed 
through the redemption of the mortgage 
bonds of the Corporation to the value of 
$340,000,000. This was managed through 
the sale of $1,016,605 shares of common 
stock supplemented by a draft on current 
cash funds. Also $30,000,000 of the 
bonded debt of subsidiary companies was 
then retired. That transaction relieved 
the Corporation of a charge of about 
$31,000,000 a year. It is fortunately not 
necessary to speculate as to what would 
be the condition of the Corporation today, 
had it been required to pay this heavy 
interest charge during the depression 
years.” 


Far-Reaching Consequences of Defaults 


HE consequences are often of great 
magnitude. When a depression 
comes, then simultaneously, or almost 
Simultaneously, the earnings of most in- 
dustries begin to shrink to the point 
where interest charges cannot be met, 
and where defaults occur over a wide 
area. As a consequence, the kind of bus- 
iness paralysis happens which can be 
overcome only by bankruptcy, not only 
in one industry, but in numerous indus- 
tries. 
And severe contractions in one sector 
of business augment the difficulties in 
other sectors so that the effects inter- 
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act and are cumulative. Thus a depres- 
sion, which might otherwise be restrict- 
ed in scope, grows rapidly and disas- 
trously. Default -creating interest 
charges make for bigger and deeper de- 
pressions. Thus a large volume of long- 
term loans, because of their inelasticity, 
may threaten to impair the profit system. 


The Communists insist that no profit 
economy can endure—even in_ these 
United States. They base that conclu- 
sion on severe criticisms of certain un- 
fortunate consequences of past opera- 
tions of our profit economy. Those, like 
myself, who do not agree with their con- 
clusion, and who believe that we can, 
by the careful use of intelligence, main- 
tain a profit system inside our democ- 
racy, must pay heed to their criticisms, 
to the extent that they are valid, and 
show that a profit system can endure and 
that our population, inside a political 
democracy, can flourish by adaptation 
and changes in our conduct of our profit 
economy. 
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The Investor’s Delusion of “Rights” 


NVESTORS in bonds have often been 
I fooled by what is often little more 
than a formal legal device. They think 
that since there are called “creditors,” 
and since the company ‘has agreed in 
writing to pay them fixed sums on fixed 
dates, they are secure from the risks and 
uncertainties of the business and that 
their bonds put them in a position which 
is fundamentally different from that oc- 
cupied by the stockholders whom they 
look upon, collectively, as the debtor. 

Yet on the judgment day, when the 
company goes into bankruptcy, both 
creditors and stockholders become re- 
duced to the common denominator of 
risk-sharers. By no mere legal verbiage 
can the creditor be guaranteed against, 
or insulated from, losses in the earnings 
of the company. The truth of the mat- 
ter would seem to be that the bondhold- 
er, like the stockholder, is but a part 


owner in the enterprise. It might be 
said (to dramatize by over-emphasis) 
that he is, in the last push, merely a 
peculiar kind of preferred stockholder 
without the right to select the manage- 
ment except in the event of default, 
bankruptcy, and reorganization. 


Now, there are such things as income 
bonds, but experience has shown that 
those income bonds are very much like 
preferred stock without voting rights. 


How Much Real Difference? 


T IS true that when investments in 

a corporation consist entirely of 
stock, the power of the management may 
be considerably greater. For, when earn- 
ings fall off, the directors can fail to pay 
dividends. They cannot, however, re- 
fuse to pay interest on bonds without 
causing default, bankruptcy and reor- 
ganization. And, in such a reorganiza- 
tion, the bondholders are in a position to 
demand that a new management be in- 
stalled. Reorganization thus creates an 
opportunity for a thorough scrutiny of 
the past conduct of the managemert. 


It is also true that when a corporation 
is financed entirely through stock, an old 
management can often continue in power 
if it fails to earn or to pay dividends over 
a long period. But many corporate 
charters provide, and all corporate char- 
ters could be made to provide, that in 
the event of a failure to pay dividends 
on preferred stock for a given period, 
the voting power shifts and is restricted 
to that preferred stock which thereby, 
as a class, becomes vested with the power 
to oust the old management. 


When all is said and done, the chief 
difference between the bondholders as a 
class and the first preferred stockholders 
as a class, is that the bondholders, if 
they do not receive an agreed share of 
the earnings, are in a position to cause 
bankruptcy and, only in that manner, to 
oust the old management. As long as 
the bondholders receive their share of 
the earnings, they cannot disturb the 
management and have no right to parti- 
cipate in the election of the management. 





‘TRUST COMPANIES 


Stocks and Management 


F, however—to put an extreme case— 

- all investors now holding bonds were, 
instead, preferred stockholders and their 
preferred stock contained appropriate 
provisions for preferred or exclusive vot- 
ing when dividends are in arrears, they 
would have virtually all the advantages 
which they would have possessed if they 
had been bondholders, and they, and the 
economy as a whole would not suffer from 
the periodic wholesale application of the 
disastrous remedy of bankruptcy and re- 
organization which occurs when a de- 
pression commences. 


It should also be noted that the desire 
of management to avoid defaults in in- 
terest often puts such pressure upon 
management, in its desire to avoid criti- 
cism and ouster, as to induce manage- 
ment to skimp necessary and desirable 
expenditures for maintenance of plant 
and the like, in order that interest 
charges can be met. What has happened 
in recent years in the railroad field, be- 
cause of that fact, goes to show how in- 
jurious such conduct may be both to the 
investors and to the whole economy. 


It would seem to be untrue that large 
corporations cannot be financed solely 
through the issuance of stock. Some of 
our largest industrial corporations have 
been principally financed in that manner. 
The same may be said with respect to 
the financing of real estate improve- 
ments. We are so accustomed to mort- 
gages on real estate that we have given 
little critical reflection to the havoc often 
wrought by interest defaults, foreclo- 
sures, and insolvency, when building 
earnings proved periodically insufficient 
to meet fixed interest charges. 


Whether companies finance through 
bonds or preferred stock or common 
stock is often determined not by “econ- 
omic principles” but by custom, the 
habits of bankers and the current pre- 
judices of investors. There are fashions 
in securities just as in clothes or auto- 
mobiles. 
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New Chapter by S. E. C. on Holding 
Company Act 


The Securities and Exchange Commis- 
sion released on October 31, a report 
which they transmitted to Congress on 
the study of investment trust and in- 
vestment companies, conducted under 
Section 30 of The Public Utility Hold- 
ing Company Act of 1935. The report 
was Chapter II of Part Two. This cur- 
rent report deals with the ownership 
and control of investment trusts and in- 
vestment companies. 

It stated that although the number of 
stockholders increased tremendously in 
recent years, they have had little voice 
in the management of the companies. 
Control in most cases, according to the 
commission, rested in a group composed 
of affiliated interests which in general in- 
cluded officers, directors and firms of 
companies controlled by them, and by 
large stockholders considered to be af- 
filiated, particularly other investment 
companies. 
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The Dynamic Investment Scene 
Economic and Technological “Termites” and Constructive 


Forces Affecting Industrial Securities 


ESTERDAY’S leading industries 

are today’s laggards and tomorrow’s 
source of huge losses to investors. New 
inventions, shifts in consumer’s desires, 
government regulation, taxes, and many 
other factors play important roles in de- 
termining the patterns of the shifting in- 
vestment scene. To understand and take 
advantage of these trends necessitates a 
dynamic analysis of economic, social, and 
technological forces as contrasted with 
the static analysis involved in the usual 
balance sheet and income statement ap- 
proach. 

The factors reflected in the financial 
statements represent past events rather 
than future potentialities; and it is the 
latter which determine what is in store 
for particular securities. An under- 
standing of the fundamental factors af- 
fecting an industry and then a transla- 
tion into the situation for a particular 
company is urgently needed. As one 
trust officer has observed “we should 


know more about the termites of indus- 
try’”’; those developments which are slow- 
ly undermining some industries and 
strengthening the foundations of others. 


7 Y. 
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A survey of the available information 
reveals an amazing paucity of material 
indicating the nature of these termites 
and where and how they are operating. 
Many examples of the concomitant rise 
and fall of industries, in the past, are 
available. To mention but a few: the 
decline of the trolley car and the expan- 
sion of the automobile since the World 
War; the shift from woolens to rayons 
and other lighter textile fabrics; the 
shift from gas to electricity for light- 
ing purposes. 

A glance into the future reveals many 
potential developments, several of which 
may also be cited. What will be the ef- 
fect of television in the moving picture 
industry? What significance will the 
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diesel engine have on the automobile 
industry; on electric power companies‘ 
What will be the ultimate effect of the 
anti-chain store legislation upon large re- 
tail chains? Frozen foods, chemurgy, 
prefabricated housing, air conditioning, 
the electric eye—these instances could be 
multiplied many times over. 


ANNOUNCEMENT 


O BRING these developments to the 

attention of trust officers and others 
handling investment funds, Trust Com- 
panies Magazine is instituting a new 
series of articles which will treat with 
these fundamental factors. Put the spot- 
light on the termites, as it were. All 
industries with substantial amounts of 
securities outstanding will be covered by 
experts who will present their views on 
the basic factors and on the outlook. 
Wherever possible data will be presented 
on the various economic, social and tech- 
nological factors affecting the industry. 
Such economic factors as the stage of 
development and growth, the rigidity 
of the wage structure, the competitive 
status, trends of profits, dependence upon 
foreign markets, and production trends 
of competing products will be empha- 
sized. 


The various’ technological factors 
which will affect the future profitability 
will be stressed as well as the time factor 
involved—how long before the new prod- 
uct will become a real contributor to 
earnings or before a competing product 
will cause a decline in earnings. And 


MERCANTILE TRUST Co. 


of BALTIMORE 


Surplus and Undivided Profits . 


We Solicit Your Baltimore Account 





$1,900,000 
$3,900,000 








A.H. S. POST, President 





finally, no survey would be complete with- 
out some indication of the effect of ex- 
panding government regulation upon se- 
lected industries. In this connection, the 
recent laws and their effects, the weight 
of taxes, and the existing and future reg- 
ulation and control will be considered. 
The point of emphasis, of course, will 
shift for different industries. 


oe a 


Among the industries tentatively se- 
lected for discussion are: transportation, 
public utility gas and electric, commun- 
ications, chemical, iron and steel, foods, 
retail trade, building and building equip- 
ment, fuels, rubber and tobacco. These 
articles on industries will be supplement- 
ed by others treating the more impor- 
tant inventions (e. g. diesel engines) and 
their ramifications. In no case will we 
attempt to select the companies or secur- 
ities in which investments should be 
made; we are interested primarily in 
presenting the background which must be 
given consideration in any investment 
program. 

This project represents an experiment 
and an ambitious one. If we can con- 
tribute only one or two ideas to each 
subscriber we will feel that the series is 
well worth while. Your cooperation will 
help us to make these articles most ef- 
fective. Suggestions as to industries or 
developments which you would like to 
see discussed will be welcomed and will 
facilitate our task. Similarly reactions 
to these articles, when sent to us, will en- 
able us to meet your needs. 





The Fourth Grace 
Trust Alliance With Faith, Hope and Charity 


Proceedings of the 16th 


Pacific Coast and Rocky Mountain States Trust 
Conference 


San Francisco, Calif. — October 19-21, 1938 


a4 HE conservation of financial re- 

sources is no unimportant item 
on the world’s program, if recovery is 
the goal. Out of the economic confus- 
ion and uncertainty which vexes the 
nation, the need for responsible and ef- 
ficient administration of trust funds be- 
comes increasingly apparent. This 
need carries with it an enlarged respon- 
sibility. It is fortunate that corporate 
fiduciaries are prepared to assume that 
responsibility.” 

In these words, Mayor Angelo J. Ros- 
si, welcoming to San Francisco the dele- 
gates to the Sixteenth Regional Confer- 
ence of the Pacific Coast and Rocky 
Mountain States under the auspices of 
the Trust Division of the American 
Bankers Association, expressed the key- 
note of one of the most comprehensive 
programs of trust discussions ever as- 
sembled. Continuing, the mayor said: 

“Very frequently, I have considered 
the wonderful work you are doing and 
from that contemplation has arisen a 
conviction that there is a Grace almost 
equal to Faith, Hope and Charity, and 
that Grace is reflected in the word which 
cover your activities—‘Trust’.” 


WORK OF THE TRUST DIVISION 


a4 HE Trust Division is seeking to 

promote a certain degree of uni- 
formity in practices where such uni- 
formity would seem to be for the great- 
est good of the greatest number of trust 
institutions in the country as a whole,” 
stated Robertson Griswold, president of 
the division and vice president of the 
Maryland Trust Company, Baltimore. 
However, the division is reluctant to en- 


ter a situation which can best be hand- 
led by those closer to the scenes. 


Mr. Griswold cited the work of the 
division in obtaining a clarification of 
the Bureau of Internal Revenue’s reg- 
ulations relating to the exemption from 
stamp tax of transfers of stocks and 
bonds between owners and custodians 
and between custodians and their nom- 
inees. The committee which worked on 
this is now attempting to secure simpli- 
fication of individual and fiduciary in- 
come tax return forms. 

The division is still actively recom- 
mending the adoption of the Uniform 
Principal and Income Act as a means 
of solving the varied problems of life 
tenant and remainderman. Of a decid- 
edly more controversial nature is the 
Uniform Trustees’ Accounting Act 
which would revolutionize court ac- 
counting practices and add to the bur- 
den of trustees. Much progress has 
been made, declared Mr. Griswold, to- 
ward uniformity in trust accounting 
through the efforts of the Federal Re- 
serve trust examiners, and the division’s 
Committee on Trust Policies is studying 
the approaches to standardization of as- 
set valuation to provide more trust- 
worthy statistics. 


Reducing Expenses 


Mr. Griswold characterized as absurd 
the existence of costly investment staffs 
in banks in moderate-sized communities, 
particularly where discretion is limited 
by legal lists. He suggested considera- 
tion be given to the proposal* for a cen- 


*See “Centralized Facilities’’, 
Trust Companies. 
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tral bureau for the study of securities, 
to be supported by all the banks. 


On the other side of the picture from 
expenses attendant upon these matters— 
taxation, accounting, investments—Mr. 
Griswold referred to the possibilities of 
a just increase in compensation. He ex- 
pressed wonderment over the fact that 
banks meticulously analyze their com- 
mercial accounts while at the same time 
adopting a laissez-faire attitude toward 
trust departments. He referred to the 
joint studies made or under considera- 
tion by the division. 


The division’s Committee on Common 
Trust Funds has been engaged in the 
preparation of a practical guide in the 
administration of such funds, with in- 
dications pointing toward a diminution 
in the number of large estates in the 
future. 

On relations with other groups, Mr. 
Griswold reported that dealings with the 
bar and life underwriters are on a bet- 
ter basis than in the last two decades. 
He invited communication with division 
headquarters if the formation of a life 
insurance trust council were contem- 
plated. With respect to the public in 
general, the greatest amount of misin- 
formation which has gone abroad has 
come not from “malicious scandal-mon- 
gers” but from innocent and sympathe- 
tic persons who do not understand what 
trust business is all about. The divi- 
sion’s Committee on Trust Information 
is giving serious attention to the possi- 
bility of again telling the story of trust 
work to the people of the country. 


PHILOSOPHY OF TRUST 
SERVICE 


HE many widely divergent problems 

in trust business have one common 
characteristic: not one of them affects 
any individual institution alone; no one 
institution alone can solve them; all are 
regional, state-wide or national in scope, 
declared Merle E. Selecman, deputy 
manager and secretary, Trust Division, 
A.B.A. From impressions gained by 
talking with many trust men throughout 
the country, Mr. Selecman listed three 
basic viewpoints about trust service: a 
psychology of despair, of hope, and of 
success. 


Because as executors and trustees we 
contract for services that extend far 
into the future, a long-range view is im- 
portant as in no other business. Mr. 
Seleeman queried whether we have “a 
long-range course carefully charted for 
corporate trust service’, whether “we 
have definite goals established and are 
working steadily toward those goals.” 


The public need for corporate trust 
service is today’s challenge to trust in- 
stitutions. In light of this, Mr. Selec- 
man posed these questions: can we, un- 
der existing conditions, satisfy this 
need? Can we, as business men and cit- 
izens, alter these conditions for the bet- 
ter? Can we provide the public with the 
type of service it wants—and needs—at 
a price it can afford to pay that will re- 
turn us a livable profit? 


TRUST LEGISLATION 


LL banks and trust companies now 

have a stake in the Washington 
scene. Laws and regulations enacted 
and issued in Washington are more num- 
erous and vital than those of the states. 
Reviewing the federal legislation affect- 
ing trusts institutions, Delos J. Need- 
ham, general counsel of the American 
Bankers Assn., Washington, D. C., de- 
clared that the reorganized Washington 
office of the Association is “now geared 
to serve all banking institutions, State 
and National, including trust institu- 
tions.” 
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After covering the Patman Bill pro- 
viding for government ownership of the 
Federal Reserve Banks, and the McAdoo 
branch banking bills, Mr. Needham dis- 
cussed the “Trust Indenture Act of 
1937” (Barkley Bill), stating that if it 
had been enacted into law in the form 
in which it was first proposed, it would 
have caused a serious loss to trust com- 
panies. Through the cooperation of the 
Association and the SEC, however, the 
bill is now in “a livable and workable” 
form. He predicted that it would be 
revived at the next session. Mr. Need- 
ham took occasion to point out that the 
Association has never sponsored or op- 
posed the bill but has merely sought to 
insure a workable law if one were to be 
enacted. 


The Lea Bill which relates to solicita- 
tion of proxies in reorganizations was 
also discussed, Mr. Needham saying that 
in all probability it would be considered 
by the next Congress. He also pointed 
out that certain provisions of the Reve- 
nue Act of 1938 had a direct effect upon 
trust companies, and he referred to the 
work of the Association’s Subcommittee 
on Taxation which handled this bill, cit- 
ing particularly that the $1,000 exemp- 
tion for estates had been retained al- 
though the personal exemption for trusts 
had been reduced to $100. 


Mr. Needham invited members of the 
Conference and their associates to com- 
municate with the Washington office at 
any time. 


MUNICIPAL BOND 
INVESTMENTS 


UNICIPAL bonds as present day 

investment media for trust funds 
are in greater demand than ever before, 
reported Robert V. Walsh, assistant 
trust officer, Crocker First National 
Bank of San Francisco. These bonds 
have had an enviable record. Despite 
major local calamities in the past 70 
years, such as the San Francisco earth- 
quake, payment of principal obligations 
has been wholly unaffected, and in only 
one instance was interest not paid in 
full. Similarly through the depression, 
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less than 2% of outstanding municipal 
bonds have been in default and less than 
1% are in default today. No other type 
of bonds has matched this record. 


On the other hand, greater care and 
diligence are necessary in choosing fu-. 
ture issues and checking their progress. 
Economic and financial factors such as 
amount of bonds outstanding, assessed 
valuation, population, overlapping debt, 
budgetary operations, financial position, 
sources of community income, must be 
analysed. Municipal rating services do 
not constitute a substitute for sound an- 
alysis because they cannot determine 
what weights should be given to these 
various factors. Nor, as has been proven, 
can “legal lists” or statutory tests be 
relied upon. 


Tax Factors 


Mr. Walsh cited as a real menace to 
credit the form of tax rate limitation 
now being popularized—the 1% or 142%, 
inclusive limit on all city general prop- 
erty taxes, including taxes covering debt 
services, as has been done in New York. 
No obligation issued after 1938 will qual- 
ify for savings banks unless the obliga- 
tion is payable out of unlimited ad val- 
orem taxes. Mr. Walsh urged corporate 
fiduciaries to review their present hold- 
ings and “closely scrutinize the legal 
opinions and statutes covering municipal 
issues submitted to them for future pur- 
chase.” 


Should the proposed elimination of the 
tax-exempt feature of municipals be ef- 
fected as to future issues, there may 
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develop a price discrepancy between is- 
sues, placing a premium on the bonds 
now outstanding. However, even if all 
issues, including present ones, are taxed, 
Mr. Walsh believes that municipal bonds 
will not be affected as media for sound 
trust investment. 


To the question: why should trust 
funds be risked in purchasing municipals 
until the future is clarified, Mr. Walsh 
answered that, “if social reforms are 
going to bankrupt municipal govern- 
ment and weaken our economic institu- 
tions, the concentration of funds in the 
private or corporate field will not prove 
to be a refuge. History records that 
when the ‘state’ fails from weaknesses 
brought on by social and economic 
change, private capital and personal lib- 
erty are also lost.” Municipal bonds will 


continue to offer excellent protection for 
trust principal and a reasonable return 
over a period of years, the ultimate ob- 
jectives of fiduciary service. 


PUBLIC UTILITIES 
INVESTMENTS 


IGH grade public utility bonds con- 

stitute the most satisfactory media 
for the investment of trust funds, ac- 
cording to J. A. Ducournau, assistant 
cashier, Wells Fargo Bank & Union 
Trust Company, San Francisco. Trac- 
ing recent history of the industry, Mr. 
Ducournau declared that the electric 
power and light phase has advanced 
more rapidly than the other divisions, 
providing successful competition for 
manufactured gas and other fuels. The 
telephone industry has also been steady, 
with increasing efficiency and high class 
management. Other forms of com- 
munication have adversely affected the 
growth of the telegraph field. Bonds 
of privately owned water companies 
are available only in small amounts be- 
cause of the increase of municipal own- 
ership. 


Three elements are involved in the 
make-up of a high grade utility bond, 
Mr. Ducournau asserted: security of 
principal; earnings; and market stabil- 
ity. Security of principal results when 
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the amount of debt is reasonably low in 
relation to the value of the mortgaged 
property, with the mortgaged property 
being indispensable to present and fu- 
ture operations. Soundness of valua- 
tion of the property is fundamental. 
Generally, “where values have been es- 
tablished beyond question and other 
factors are favorable, a debt ratio of 
50% should give a bond a high rating.” 
However, in a list of nine companies 
whose bonds are regarded highly, the 
ratio of funded debt to book value of 
the property ranged from 16.9% to 50%. 


Statements as to earnings being so 
many times interest charges should be 
investigated. If “times charges earned” 
is reported as being very adequate but 
valuation is inflated or rates are high, 
earnings will be affected by adjustment 
of valuation and rate structure. It is 
not to be expected that rates will be 
awarded sufficient to support any capi- 
talization, however burdensome. 


Discounting Other Factors 


Possibility of reduction of rates does 
not necessarily condemn a bond, said 
Mr. Ducournau. If an electric power 
company has a diversified load, a re- 
duction in rates can be made up by the 
introduction of promotional rates. Like- 
wise, diversification of a territory’s in- 
dustry makes for economic stability and 
growth. 


“It is impossible to avoid market fluc- 
tuations in the value of even highest 
grade bonds; these will fluctuate with 
interests rates, and basic factors will 
bring about fluctuations in interest. 
rates.” Undue fluctuations can be 
avoided by staggering maturities and by 
buying bonds which will not fluctuate 
beyond changes based on interest rates. 


Mr. Ducournau cited the article, 
“Public Utilities as Trust Investments”, 
by Dr. Jules Backman, in the April 1938 
issue of Trust Companies, to show the 
remarkable record of utility investments 
from the standpoint of assurance of in- 
come and the market stability of high 
grade bonds. 
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RAILROAD INVESTMENTS 


NLY 10% of the outstanding rail- 

road bonds are suitable for trust 
investments today, according to H. Tay- 
lor Peery, assistant cashier, Bank of 
America N. T.&S. A. Citing the credit 
standing of the industry as the worst 
in its history, Mr. Peery ascribed the 
change in investment status to four 
principal causes: greatly reduced busi- 
ness; too much debt in certain cases; 
increasing expenses, decreasing rates, 
and increased competition; and _ too 
much governmental regulation. 

He pointed out that it will be an excep- 
tional year when gross revenues will ex- 
ceed $4 billion, which is about $2 bil- 
lion less than the average for the 1920’s. 
Although many bankruptcies were due 
to over-capitalization, Mr. Peery showed 
that whereas during the profitable pe- 
riod from 1900 to 1910, fixed charges 
were 23.4% of gross revenues, the aver- 
age for the past eight years was only 
approximately 18%. The answer is that 





other expenses—wages, taxes, material 
and fuel prices—have advanced out of 
proportion to rates. Moreover, the in- 
dustry is being regulated on the premise 
that it has a monopoly of the transporta- 
tion field, which is not true. 


Government ownership appears in- 
evitable “unless the Government is will- 
ing to facilitate more permanent relief 
in the form of higher freight rates, 
stricter control over competition, wage 
adjustments and consolidations.” 


Preserving Conservatism 


Prospects for improvement will de- 
pend, Mr. Peery declared, upon whether 
the new managements of roads now in 
receivership will adhere to the con- 
servative capitalizations which are pro- 
posed in the plans, as has been done for 
the eight largest roads now in bank- 
ruptcy. This has not been the case in 
the past, for of the 31 class “I’ roads 
reorganized between 1915 and 1933, 12, 
representing 72% of the mileage, are 





540 


again in bankruptcy, principally be- 
cause they issued new funded debt. 


Under the I. C. C.’s plan of reorgani- 
zation for the Chicago Great Western, 
from which it may be known how other 
roads will be treated, there are provided 
sinking funds for bond issues and a 
capital expenditure fund, the establish- 
ment of which, said Mr. Peery, will be 
important in preserving conservative 
capitalization. 


Mr. Peery attributed the better show- 
ing of the English roads to several fac- 
tors among which were: more conserva- 
tive capitalization; amalgamation of the 
roads into four large systems under a 
simple plan of regional consolidation 
after the World War, thus eliminating 
cutthroat competition; and higher pas- 
senger revenues and freight rates. 


If, despite the weaknesses mentioned, 
it is still desired to purchase rails, 
qualifying investments are rarer than 
ever, totaling only 10 to 15% of out- 
standing rail debt. These would include 
the obligations of Norfolk & Western, 
Chesapeake & Ohio, Union Pacific, the 
senior obligations of Pennsylvania, 
Louisville & Nashville and some jointly 
guaranteed terminal obligations, 
amounting all told to approximately $1,- 
800,000,000. 


But commitments are to be made as 
permanent investments and confidence 
in the long-term trend of the industry 
is lacking. Therefore, concludes Mr. 
Peery, railroad securities cannot, with 
but few exceptions, be considered as 
satisfactory trust investments. 


FIRST MORTGAGES 


OVERNMENT lending agencies for 

both farm and city mortgages will 
be with us more or less permanently, 
and mortgages, when properly made, 
will continue to be one of the most 
permanent of all forms of security for 
debt, were the principal conclusions of 
the address by Samuel C. Waugh, vice 
president of the Trust Division, A.B.A., 
and executive vice president of the First 
Trust Company of Lincoln, Neb. 
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At the present time the value of such 
mortgages under the jurisdiction of the 
various governmental agencies is in ex- 
cess of ten billion dollars, estimated at 
over one third of the total such debt 
of the country. The Home Owners’ 
Loan Corporation has contributed to the 
reformation of the mortgage structure 
of the country by its 15-year, 5% amor- 
tized mortgage. It has been instrumen- 
tal in causing the disappearance of the 
burdensome second-mortgage. The low- 
interest, long-term bond is now a recog- 
nized part of home financing. 


Favorable Comparison 


Although real estate mortgages have 
fallen into disrepute within the past two 
decades, Mr. Waugh asserted that prop- 
erly made mortgages have not suffered 
by comparison with other types of trust 
investment during difficult times. From 
a recent survey of trust investment of- 
ficers, he learned that their general at- 
titude is favorable toward sound mort- 
gages. Unfortunately, mortgages for 
trust investment are available in lim- 
ited number since they are desirable 
only when made on reasonable percen- 
tages of sound values, with annual 
amortization payments, and signed by 
responsible borrowers with ability to 
pay. It should not be overlooked, eith- 
er, that they are desirable investments 
only in reasonable ratio in trust port- 
folios. 


Mr. Waugh predicted that “most of 
the mortgages of the immediate future 
will be made for substantially longer 
terms than heretofore, at approximate- 
ly the unprecedented low rates, and for 
amounts percentagewise that will make 
them ineligible for trust investments.” 
He warned that, while trust investment 
officers may be compelled to compete on 
interest rates, they “should never allow 
themselves to compete on the question 
of values or the percentage of values to 
the amounts to be loaned.” As a final 
note, he suggested that, since the ex- 
pense of servicing mortgage loans has 
proven to be greater than that of ser- 
vicing other investments, adequate com- 
pensation should be received therefor. 
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REAL ESTATE INVESTMENTS 


ALLOWED by tradition, real estate 

still remains “the front line invest- 
ment for all who desire their wealth to 
consist of that thing which will most 
nearly conserve its amount and its pur- 
chasing power’, according to Harry Ge- 
balle, assistant trust officer, California 
Pacific Title & Trust Company, San 
Francisco. Citing the insurance com- 
pany inflation experience in Germany, 
he pointed out that while investments 
(largely bonds) had shrunk to 4.4% of 
their earlier value, real estate retained 
over 40% of its worth. Naturally, selec- 
tion should be confined to the highest 
types of income-bearing property, such 
as business and office buildings, automo- 
bile service stations and semi-business 
property. 

Comparing real estate with other types 
of investment, Mr. Geballe made the fol- 
lowing observations. In the case of long- 
term bonds, which have a fixed return 
and a fixed amount of principal, should 
prices rise, the fixed income is bound to 
work a hardship on the beneficiary; and 
when the principal is paid, the stipulated 
amount of dollars may purchase only half 
as much as the same amount would have 
bought at the time of investment. By 
judicious use of short-term leases, real 
estate does not have this defect since 
income can be adjusted to the times and 
the sale price would go up correspond- 
ingly with a rise in prices. Short-term 
bonds and mortgages on real estate are 
subject to similar limitations, differing 
from long-terms only in the possibility 
of better control of principal. 

Despite suggestions that common and 
preferred stocks will weather inflation 
better than other investments, they are 
subject to the criticism of being under 
the control of persons practically un- 
known to the trustee and in whose choice 
he has little to say. He can do nothing 
if a dividend is passed. However, real 
estate is under the full management of 
the _ trustee. Moreover, corporate 
obligors must pay rent, which is an ex- 
pense to be deducted before any account 
of profit is taken for purposes of interest 
or dividend payments. 
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Institutional Advantages 


There are certain advantages in deal- 
ing with real estate peculiar to trust in- 
stitutions, declared Mr. Geballe. Most 
trust departments are connected with 
banks which, for the purpose of making 
loans, maintain extensive real estate de- 
partments including a well-qualified ap- 
praisal staff. The services of such a de- 
partment would be available to the trust 
officer. In addition, trustees would be 
able to buy better real estate at lower 
prices because of their ability to pay 
cash, and therefore have no financing 
problems. Realtors would obviously ap- 
proach trustees first with a desirable 
piece of property. 

With respect to management, it is ne- 
cessary that the trust instrument give 
the trustee the broadest powers placing 
it in the position of the individual own- 
er. Title insurance is essential when 
property is purchased or at the incep- 
tion of a trust which has real estate 
among its assets. Mr. Geballe pointed 
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out that title insurance is greater pro- 
tection than the opinion of counsel with 
respect to a bond’s validity. Other forms 
of insurance must be obtained, such as 
fire, public liability, use and occupation, 
etc. Here too is an advantage peculiar 
to real estate in that losses by fire are 
quickly and easily reimbursed whereas 
with a bond or stock certificate suffering 
the same fate, considerable effort and 
delay are entailed. 


Common to all investments is the ne- 
cessity of constant review to determine 
whether it should be retained or sold. 
Factors to be considered in connection 
with real estate include the use to which 
the property is put, neighborhood 
changes, zoning regulations, the trend of 
taxes and assessments with special ref- 
erence to the political tendencies of the 
community. Due to the necessity of 
marketability or cash distribution of 
principal, proper diversification of real 
estate investments is desirable. 


TRUST RESEARCH AND THE 
GRADUATE SCHOOL OF 
BANKING 


HE Graduate School of Banking re- 

cruits each year about fifty earnest, 
practical, experienced trust men, who, 
in an organized and guided way, under- 
take to explore various important phases 
of trust business. Trust research is 
significant, said Victor Graves, because 
“if we are too busy with our daily af- 
fairs to learn what is going on around 
us, the important things that others 
have done and are doing, the elements 
and forces affecting our business, and 
why, we should not complain if we, in- 
dividually, fall short in the race”, with 
the resultant possibility that some State 
or other system will supplant ours. 

Mr. Graves, who is vice president and 
trust officer of the Peoples National 
Bank of Washington, Seattle, asserted 
that research will help solve many of 
the problems confronting individual 


trust institutions, citing several of the 
more than 100 topics chosen by the first 
three Trust Major classes at the Grad- 
uate School, emphasizing one in par- 
ticular: “What People Want to Know 
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about Trust Business,” on which three 
students are presently engaged. 

Nearly forty years ago the American 
Bankers Association took the lead in 
adult education by founding the Amer- 
ican Institute of Banking. As to trust 
men, the Graduate School takes hold 
where the Institute leaves off. One of 
the outstanding features of the School’s 
principles is the conducting of Trust 
Research Weeks in various cities by Gil- 
bert T. Stephenson. Through these 
programs, the trust message is carried 
not only to trust men, but also to law- 
yers, law students, life underwriters, 
bankers and the public. 

In closing, Mr. Graves, discounting 
the statement that “of all the modern 
phenomena produced by Colleges, the 
questionnaire is the most deadly’, ap- 
pealed to trust men who receive ques- 
tionnaires from Graduate School stud- 
ents to give them thoughtful and care- 
ful answers, thus clarifying their own 
thoughts and contributing ‘a large 
share toward the assembling of real, 
definite, usable facts, upon which all of 
us will learn to rely in the days to 
come.” 


INVESTMENT REVIEWS 


T IS highly important that each trust 

be reviewed as an entity, declared 
Harold H. Knowlton, assistant secre- 
tary, American Trust Company, San 
Francisco, “for it is possible to have a 
list composed entirely of securities which 
are either approved or under constant 
scrutiny and yet be a very unwise list 
due to lack of diversification, or suit- 
ableness for the purposes of the trust.” 
Where volume warrants it, reviews are 
simplified by having an analytical de- 
partment divided into two groups, one to 
keep a running account of all securities 
held, the other to watch the lists of each 
trust. 

Certain institutions review all securi- 
ties and trusts and even where the trus- 
tee has no power of investment they 
send reports and recommendations to the 
one who does. It is possible, said Mr. 
Knowlton, to segregate the trusts into 
classifications reflecting the trustee’s 
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responsibility and save a great amount 
of lost motion: (1) testamentary trusts 
and private trusts under which the trus- 
tee has unrestricted investment powers, 
and guardianships; (2) private trusts 
(and some testamentary trusts) under 
which the trustee exercises its powers 
with a third party or co-trustee, or where 
the trustee technically has no investment 
powers but is expected to make recom- 
mendations to the one who does; (3) 
private trusts under which the trustor 
or a third party has exclusive control of 
investments; (4) executorships. 

Some institutions feel that if they have 
no control of investments they should 
not review them. If there is a proper 
understanding with the trustor, there 
need be no legal or moral obligation to 
do so. 

In cases of real estate, including real 
estate loans, the only satisfactory method 
of reviewing is “to go look at the prop- 
erty” and then consider such items as 
taxes, upkeep and income, reflected in 
the books of account. 


INSURANCE PROTECTION FOR 
TRUSTEES 


HE increased exposure to law suits, 
the fact that negligence may not al- 
ways be a matter of culpable inadver- 
tence, and the primarily personal liabil- 
ity of fiduciaries make it extremely im- 
portant for them to have adequate in- 
surance protection, was the theme of 
the discussion by Barth Ottoboni of the 
Crocker First National Bank of San 
Francisco. Corporate fiduciaries should 
decline to handle property which they 
are not permitted to cover by liability 
insurance at the cost of the estate. 
Where property coming to an executor 
or trustee is already insured, the pro- 
tection may not extend to the fiduciary 
or if so certain conditions must be com- 


plied with, and therefore fiduciaries 
should carefully examine each policy to 
determine whether there are any un- 
usual conditions to be met. 

Of even greater significance is the 
fact that there is an interval during 
which liability attaches between the 
time that a piece of property comes into 
the fiduciary’s hands and the time when 
the fiduciary can make an inspection. 
The required protection can be obtained 
only by a very broad and liberal con- 
tinuous master policy providing auto-, 
matic coverage for a period of sufficient 
duration to permit inspection and deter- 
mination of the existence of individual 
policies, or obtaining specific coverage 
under the master policy by certificate 
or report setting forth the limits of 
liability and the property and risks in- 
sured. 


Covering All Loopholes 


Mr. Ottoboni pointed out that even a 
master policy does not provide complete 
coverage against unknown and intang- 
ible risks and therefore it is necessary 
to procure “a comprehensive overriding 
contract in the nature of errors and 
omission insurance to operate as excess 
insurance as to risks specifically cov- 
ered, and as primary insurance in the 
event the risks were not insured or in- 
sured under voided policies or under 
policies whose limits were too low.” The 
premium here would have to be ab- 
sorbed by the fiduciary. 

Protection against contingencies void- 
ing insurance on automobiles included 
in the estate and/or used by beneficia- 
ries with the fiduciary’s consent should 
also be carried. This, asserted Mr. Ot- 
toboni, is done by special endorsement 
on the institution’s own fleet policy. In 
addition non-ownership insurance on 
automobiles used by employees, etc., in 
the fiduciary’s service should be ob- 
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tained, with a rider to cover vehicles 
hired for use in connection with the es- 
tate. 

Obviously, Workmen’s Compensation 
Insurance should be carried, but a mas- 
ter policy affording automatic coverage 
is desirable with respect to temporary 
employees. Similarly, the duty to main- 
tain adequate fire insurance is not open 
to question, but it may be advisable also 
to have use and occupancy insurance 
covering income from business opera- 
tions and rental insurance for estates 
dependent upon rents for income. 

Finally, fidelity bonds are necessary 
as a safeguard against dishonesty haz- 
ards. 


PROTECTORS OF SOLVENCY VS. 
DISTRIBUTIVE UTOPIANS 


a4 HE custodians of accumulated 
wealth have a role to play in the 
search for security which is far more 
positive than any yet proclaimed by the 
distributive Utopians,” stated Dr. Paul 
Cadman, president of American Re- 
search Foundation, in his discussion of 
the role of the trustee in the ““New Eco- 
nomics”, which he described as a pat- 
tern of thought and behavior evolved in 
the fury of these changeful years. 
Citing the world-wide trend toward 
regimentation of economic life by high- 
ly centralized and executive govern- 
ments, evidenced by repudiation of con- 
tracts or mortgaging of the future, he 
observed that the fiscal policy of deficit 
financing, to support imposition of a 
socialistic regime on a capitalistic eco- 
nomy, is a major indication of this era 
of formidable instability. Under these 
conditions, Dr. Cadman sees conserva- 
tors faced with the dilemma that “They 
administer estates on a fiduciary basis, 
the values of which were produced and 
accumulated under a relatively free sys- 
tem of enterprise.” 


Have Faith 


Quoting George Santayana’s famous 
remark that “those who did not remem- 
ber the past are condemned to repeat 
it’, Dr. Cadman expressed conviction 
that the principle of solvency is already 
reasserting itself, and that the excesses 
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have “touched bottom”, which will make 
for healthy reaction. “You must have 
faith”, he said, “that certain economic 
institutions will endure. You cannot as- 
sume that money will cease to function 
or that promises to pay will be repu- 
diated or that life insurance is worth- 
less. Such assumptions would render 
trust administration virtually impos- 
sible. But this does not imply the os- 
trich-like device of hiding your head in 
the sand to escape the storm. 

“The protectors of solvency may yet 
be recognized as the real champions of 
welfare,” he answered, taxation itself 
resting upon the increase which a seg- 
ment of the population has been able to 
produce and from which is filled the 
reservoir which social agencies tap for 
the benefit of the unfortunate. Urging 
the constructive attitude as the only one 
which trustees can afford to embrace, 
Dr. Cadman exhorted them to concen- 
trate more on the social and spiritual 
values which bring their profession into 
bold relief. 

“It is that point of view which looks 
upon the whole field of social progress 
in terms of welfare and happiness with 
the earnest desire to participate. Here 
the conservator becomes the progres- 
sive.” 


OTHER ADDRESSES 


N addition, discussions on “A Work- 
| able Economic Security”, “How We 
Are Increasing Trust Earnings”, “Reten- 
tion of Stock Investments”, “Common 
Stocks as Trust Investments”, “Trust In- 
vestments”, “Taxation Trends”, “Federal 
Tax Liens”, “Registrars and Transfer 
Agents Under Unregistered Issues’, 
“Insurance Provisions of Bond Inden- 
tures”, “Minimizing Costs of Safekeep- 
ing’, “Accounting Valuation of Trust 
Assets”, and “Evaluating Unmatured 
Appointments”, are reported in sub- 
stance in the following pages. 


The Savings Banks Association of New 
York State held its annual convention on 
October 21 to 27. It was a cruise conven- 
tion with the only addresses presented those 
of committee chairmen and the president of 
the association. 





A Workable Economic Security 


Fiduciaries’ Role in Releasing our Frozen Capitalism 


DR. NORMAN L. SILBERLING 
Professor of Business Research, Graduate School of Business, Stanford University 


HERE has probably never been in 

recorded history a period in which 
economic security has been more impor- 
tant as a problem and as a panacea. For 
generations those who acquired some 
economic surplus in the way of capital 
through voluntary saving and investment 
have been able to acquire for themselves 
and their families a fairly well assured 
protection of income and continuity of 
income through the period of old age. 
We are now entering a period in which 
it is sought quickly to broaden the scope 
of such protection and the mechanism 
of such investment to attain security for 
a large fraction of the population. 

Clearly, the difficulty in the past decade 
has been deficient production per capita, 
and this deficiency has not yet been made 
up. The reason why we have with us a 
crisis of unemployment and a mounting 
demand for more security to offset early 
retirement from industrial jobs is prim- 
arily not technological but because pro- 
duction has been running below par. 

It is claimed by some of our economists 
and public servants that the basic reason 
for the impaired momentum of our econ- 
omic machine is found in the reduced 
rate of our growth in numbers. We fre- 
quently hear nowadays the remark that 
the country has already overexpanded its 
basic capital equipments, and we can now 
live on the accumulated aggregation of 
these facilities. We are told that we can 
apply the current dividend from this ac- 
cumulated capital to provide subsidies to 
the idle and old-age pensions for most of 
the population. 


What Makes Security Workable? 


Let us assume, as I think we must, that 
social insurance and agencies for broad- 
ening the scope of economic security are 
here to stay. Let us not waste time and 
thought in endeavoring to reverse the 


clock. The important thing is to find out 
what we must do to make these plans 
sound and to prevent them from becom- 
ing as unsound as some of the theories 
which support them unquestionably are. 

Our present federally-sponsored plans 
for old-age and unemployment security 
are not greatly different in principle 
from the familiar insurance and trust 
investment practice in the past. We are 
not justified in assailing the use of gov- 
ernment taxes to set up insurance funds 
for the masses of the people. We are 
not justified in claiming that investment | 
of these forced savings in reserve funds 
under government supervision involves 
ultimately double taxation any more than 
the system of private insurance involves 
essentially the same thing. 

If, instead of being taxed in order to 
invest in government bonds held by gov- 
ernment trustees, a private investor 
saves and invests in government bonds 
through his insurance company or trust 
fund, he or his beneficiaries ultimately 
involve a double sacrifice, first, in the 
saving, and secondly, in the process of 
amortizing and retiring whatever invest- 
ment has been made with these funds. 

The growing popularity of life insur- 
ance and trust funds to provide for var- 
ious forms of security, and a protection 
of income and capital, represents a broad- 
ening of the movements participating in 
such security. Furthermore, as insur- 
ance companies and trustees have in- 
creased the proportion of their invest- 
ments of this capital in government se- 
curities, both federal and local, we have 
again a historical tendency in the direc- 
tion of the kind of investment which re- 
cent legislation will generalize. 

When we profess amazement at the 
forty-seven billions which may ultimate- 
ly be the magnitude of the old-age re- 
serve account alone, and consider that 
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this means investment in this huge total 
of public securities, let us not forget that 
there are already many billions of like 
investments for essentially a similar pur- 
pose in the same kind of securities. 


Crux of the Problem 


There is a common question raised by 
both of these great investment funds and 
the extraordinary hopes being entertain- 
ed of enduring incomes from public in- 
vestment. Whether we have social se- 
curity in the form of unemployment and 
old-age reserve funds, governmentally 
managed, or whether we continue the re- 
cent trend of insurance and fiduciary 
banking, we have a difficult question to 
grapple with. The question is simply, 
what is the possibility, over the years, 
of a return from this kind of investment? 
How can we secure a more rapidly rising 
ratio of total production to population 
(especially urban population) making up 
for the retraction of the last decade, and 
making up also for the future tendency 
of population to stabilize? 

If millions of new savers begin to com- 


pete through social insurance plans with 
the capital in the hands of private in- 
surance companies and other fiduciaries, 
the latter will have to accept a much 
greater reduction in earnings than has 


thus far been seen. This will happen 
unless the demand for capital, respond- 
ing to new developments, either public 
or private, that can be considered really 
productive, expands faster than it has 
ever done in the past. Unless we have 
such expansion there will be little or no 
return to these millions of wage earners 
and others who seek to provide for their 
security. 

If we try to generalize the reserve ac- 
count principle, which is already familiar 
on a small scale to provide security for 
the well-to-do, that in itself implies the 
coming of a time when the activity of 
private long-term capital development 
will lapse and the government will be- 
come the principal user of the commun- 
ity’s accumulated savings and even per- 
haps the principal employer of the coun- 
try’s labor. There is in these plans an 
open road to a system of collectivism, a 
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result which many of the most active 
proponents of social security are hopeful 
of attaining. 


Why the Set-Back? 


In what way can we prevent the ex- 
ploiting of social security plans as a 
means of supplanting private initiative 
by socialism? To answer this question 
we must first ask, what is the real reason 
this country has experienced so drastic 
a setback in its total productivity and 
its employment of labor in the past ten 
years? The principal reason why capital 
finds fewer outlets today than it did fif- 
teen years ago is not found in the alleged 
superfluity of productive facilities, nor 
is it found in the less rapid growth in 
numbers. 

Go back a century and a half to the 
beginnings of our government after the 
Revolution. We find a group of strug- 
gling communities which had suffered a 
long siege of military effort amidst great 
impairment of their industries, violent 


_ alternations of prices and trade condi- 


tions, and much unemployment and dis- 
trust. Yet there followed brilliant dec- 
ades of expansion in wealth, industry, 
and trade. Do we face at present a stone 
wall or illusion? My answer is “no”: we 
are laboring under illusions propagated 
by superficial analysts and by those who 
have an axe to grind or a financial pan- 
acea or social Utopia to promote. 

The real reason why capital is not flow- 
ing into new developments of permanent 
character is largely found in the fact 
that too many old investments have been 
frozen. Our circulation of long-term 
capital has developed a form of arterial 
sclerosis, a condition which needs correc- 
tion but not necessarily a major social 
operation. 


A Frozen Capitalism 

It is my thesis that in our past finan- 
cing operations we have been rather care- 
less and have not guarded against the 
freezing of the circulation. I mean by 
this, that every investment of long-term 
capital must provide for amortization of 
the capital. When capital is invested in 
productive enterprise there is always 
risk, and there is always much room for 
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human error, for over-optimism, and for 
inability to foresee future changes. 

There is no excuse for the practices 
indulged in in this country by neglect- 
ing the first principle of all investment, 
which is, amortization of the debt so that 
capital can continue to circulate freely. 
This has been particularly true of rail- 
road debt, and of urban housing mort- 
gages until very recently. It is impos- 
sible for capital to flow into an industry 
which has frozen itself into a state bor- 
dering on insolvency. Our railroad sys- 
tem today offers a prime example of im- 
pairment of solvency, impairment of em- 
ployment, reduction in the rate of pro- 
duction of basic products, and inability 
to use new capital for modernization and 
expansion. 

Indeed, we find that the demand for 
economic security and social insurance, 
for pensions and all the rest of it, is 
partly a result of this gradual freezing 
of the capital flow for purely financial 
reasons. As private capital has found 
the road blocked in those great avenues 


which were still open a generation ago 
it has brought about the attempt of gov- 
ernment authorities to create ways of 
using capital that are not necessarily 
either productive or socially useful. 

To put the matter briefly, if private 
capital ceases to flow in the future, as it 
has in the recent past, then capital fin- 
ance will become more and more a gov- 
ernment function and we shall be square- 
ly confronted with economic collectivism. 

Some progress has already been made, 
in the case of building, by the agencies 
which have for the first time attacked 
the basic evil of flat loans, unamortized — 
debt, and the borrowing of funds far in 
excess of ability to repay them and keep 
capital circulating. In the case of our 
railroads, nothing has been done, and in 
the case of our local government bodies 
there is danger that capital will be frozen 
in the same fashion. In the case of in- 
dustrial debt the problem is not as acute, 
but the industry today which most needs 
buyers is that great field making capital 
goods and using structural labor. 
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A Major Opportunity for Fiduciaries 


Those who have the responsibilities of 
the fiduciary profession should look not 
at the superficial aspects of economic se- 
curity or the plans accompanying such 
security. The direction of your thought 
and study should be the unfreezing of 
private debt and the restoration of a 
more active flow of capital into enter- 
prises designed to afford better trans- 
portation, better kinds of building, new 
kinds of plant, and more efficient ways 
of giving labor jobs. 


If we are to avoid the collectivism im- 
plication of this flood of demands for 
economic security for our entire popula- 
tion, it devolves upon everyone in this 
fiduciary profession to make a sound di- 
agnosis of what is wrong with private 
capital and what can be done reasonably 
soon to eradicate past mistakes in the 
use of capital. It will do no good to sit 
about complaining of the government or 
of the plans of promoters and agitators. 
It will do some good if we can get to- 
gether and create the means of placing 
all private capital on a sound amortized 
basis, abolishing the complicated legal 
pretenses and fictions of solvency that 
prevail and prevent frozen capital from 
being liquidated and prevent the real 
needs of the country for capital goods 
from being satisfied to the full extent. 


Facts First 


This obviously is a large task and one 
which necessarily involves research on 
a broad scale. It is interesting to ob- 
serve that bankers today are stressing 


the need for financial research. It is in- 
teresting also that research has entered 
banking through the trust departments 
which saw the need for getting facts 
and interpreting them accurately long be- 
fore the other branches of banking saw 
the need. If private capital is to con- 
tinue its place as a part of a political 
system of private initiative and private 
property, it demands more facts to be 
gathered, more systematic study to be 
made and more interest shown by busi- 
ness in economic and financial investiga- 
tion. 


Financial institutions cannot continue 
to discharge the functions that they now 
perform unless they actively promote the 
research in economic trends, in the econ- 
omics of population, the mechanics of the 
business cycle, and the basic principles 
of insurance. 


If business accepts this responsibility 
to develop planning based on a broad 
foundation of facts and analyses in which 
both private research and the research of 
the government agencies cooperate with 
each other, we shall find that the en- 
croachment of government and its way 
of looking at things will not be the men- 
ace to our economic institutions and to 
our ultimate security which many of us 
now feel they will become. 


Charitable Foundation 
Advocated by Bank 


The First Huntington National Bank of 
Huntington, West Virginia, has suggested 
through the pages of its First Huntington 
Review, 2 four page folder on national 
events, that the time has arrived when their 
city should have an “organization composed 
of persons of ability and judgment to act 
in the capacity of a ‘Foundation’ to receive 
gifts of money or other items of historical 
or cultural value, and to act as agent or 
custodian for the disbursement of funds for 
charitable or other purposes in the way and 
manner which time or need may determine.” 


They argue that cities much smaller than 
their own have such foundations and that 
they are of the opinion that a great many 
people would be glad to have a part in such 
a civic enterprise. 
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WENTY-FOUR years ago a check- 

up was made by R. L. Sheppard, then 
trust officer of our company, of the fees 
for trust services throughout the na- 
tion which resulted in the first compre- 
hensive compilation of fee schedules and 
was published in Trust Companies Mag- 
azine in August, 1915. The publishing 
of this compilation resulted in a more 
thorough study of local conditions by na- 
tional comparisons—trust officers be- 
came “fee conscious.” 

Following a similar procedure, I sent 
out questionnaires, and will deal here 
mostly with the results of one hundred 
eight returns from forty-two states and 
the District of Columbia. 

Question number one was “Do you 
charge fees based on a schedule?” Only 
two answered in the negative. Of the 
one hundred six affirmative, ninety had 
adopted local or state schedules, thirteen 
were basing their fees on the schedule 
recommended by the Trust Division of 
the American Bankers Association and 
three institutions (all in California) had 
their own company sched- 
ules. On the question of 
whether or not the other 
trust institutions in the 
locality have adopted the 
same schedule 88 are in 
the affirmative, six nega- 
tive and fourteen, located 
in what we might term 
isolated cities, did not an- 
swer the question or did not 
know. Of the six institu- 
tions that do not abide by 
local schedules three are in 
California, the others in 
two Eastern cities. 
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From the two largest centers of the 
Pacific Coast which have led the way in 
development of trust service as a busi- 
ness, to find there was not harmony in 
the question of fees led to further in- 
quiry. There is still the competition of 
“bulk” versus “profit.” 


Fee Schedule Revision 


As to the year of adoption or last re- 
vision of fee schedules, the following 
tells the story of recognizing changing 
conditions and increasing charges for 
trust services: 

31 institutions reported new schedules 
adopted in 1938, 17 in 1937, 6 in 1936, 
13 in 1935, 10 in 1934, 15 in 1933, and 
7 in 1932 or prior thereto. 

The majority of the trust departments 
are not considering a revision of the 
schedule of fees under which they are 
operating. In two Eastern states a revi- 
sion of fees is in process and in one 
Eastern state and one Western state the 
subject is being considered. The answer 
to this question is that since 1932 there 

, has been a revision of fees 
in most sections of the 
country to fit the require- 
ments of trust service. 

A most surprising thing 
is that there has been very 
little done towards revising 
statutes to fit modern re- 
quirements in  probating 
wills and managing testa- 
mentary trusts. I did not 
check the laws of each state 
but out of returns there are 
thirty-four states which 
have statutory fees for ex- 
ecutors and administrators 
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and twelve which do not have statu- 
tory fees. It is exactly the reverse on 
trustees fees. 


I will not attempt to give the years 
in which statutes were last adopted set- 
ting fees for executors and administra- 
tors except to cite a Southern trust of- 
ficer as stating their statutes on the sub- 
ject were adopted “B. C. or shortly there- 
after” and I will acknowledge the Oregon 
statute as dating back to 1862. In forty- 
one states no revision is contemplated of 
which trust departments have any knowl- 
edge. 


In some of the states the statutes set- 
ting probate fees were adopted before 
inheritance and estate taxes were ever 
even thought of. We all know what addi- 
tional complications and expenses these 
items alone have caused but with mod- 
ern business methods we are doing the 
work at the same price. 


Elasticity Being Provided 


Most of the minimum schedule quota- 
tions emanated from the other bank de- 


partments, but today this has radically 
changed. Out of one hundred and eight 
answering the question “Do you charge 
fees strictly according to schedule?” only 
twenty-six were in the affirmative and 


five answered “usually.” Seventy-seven 
stated that fees were based on work and 
responsibilities, using the schedule of 
charges as a basis of minimum fees, or 
use a combination of the schedules and 
charging for work and responsibility. 


Of one hundred and seven trust depart- 
ments, forty-five still set forth their fees 
in agreements, thirty-seven provide for 
“reasonable trustee’s compensation” and 
twenty-five are providing for stipulated 
fees and reasonable compensation. 


With lower interest rates and greater 
responsibility for trust investments, I 
submit for consideration a clause to be 
used in trust agreements, which is cited 
in a letter on this particular point :— 


“As compensation for its services, the 
Trustee shall retain the usual commis- 
sions provided for such services under 
the uniform schedules of fees in use by 
the trust imetitutions of _..__..._._._. at 
the time the service is rendered, and in 
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the absence of uniform schedule of fees, 
the trustee shall retain the usual com- 
missions for such services.” 


Most of the fee schedules for the pay- 
ment of interest coupons on corporate 
bond issues have been based on a per- 
centage of moneys paid irrespective of 
the bond denominations. The original 
percentages were based on 5% and 6% 
bonds. Lower interest rates are now 
in vogue and as a cost of service propo- 
sition it has seemed to me that the ser- 
vicing of a bond issue requires that fees 
be based on the number of coupons to be 
accounted for rather than a percentage 
of the amount paid on this particular 
item. 


Many trust departments are not acting 
as trustee under bond issues but of 
eighty-six, fifty-four are charging on a 
percentage of money paid and thirty-two 
are charging on the basis of the number 
of coupons. 


Allocation between Income and Principal 


Until just a few years ago, the life 
tenant was charged with all the expense 
of administering a trust account while 
the remainderman paid nothing until 
final distribution. This condition still 
remains in most of the nation but four- 
teen trust departments report that they 
are charging part of the annual fee to 
the corpus of their trusts. I believe I 
can correctly state the trend as being a 
charge of one-half of the annual fee to 
principal. 

The real reason for this change is that 
the average testator desires to provide 
the maximum income for the life tenant 
—usually a widow—and whatever is left 
is a secondary consideration. The Uni- 
form Principal and Income Act recog- 
nizes this by providing that fees based 
on principal shall be charged to princi- 
pal. A reasonable schedule of fees based 
on both income and principal should in- 
crease the trust department earnings. 
Exceptions are the charges for servicing 
educational, charitable, eleemosynary and 
similar perpetual trusts. It is patent 
that charging any part of the fees to the 
principal of such trusts might eventually 
eliminate the corpus entirely. 
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(Just as a thought, I am going to 
recommend as a fee basis on testamen- 
tary and living trusts a charge of 5% of 
income against the life tenant and one- 
fourth of one per cent. of corpus annually 
against the remainderman.) 

Review: Of 108 trust departments, 
seventy-six review their fees and thirty- 
two do not. Analyzing the seventy-six, 
one company reviews its trusts quarterly, 
fourteen semi-annually, forty annually, 
one biennially, and twenty-one at varia- 
ble times. From the above it is my be- 
lief that there must be approximately 
one-third of the trust institutions that 
are not giving the consideration to their 
trust departments that the services they 
are rendering rightfully command. 


Resignation Policies 


A few years ago it would be heresy 
for a trust company to resign from a 
trust. Of 106 trust departments answer- 
ing the question “If a trust is found to 
be non-profitable, do you resign or other- 
wise force the closing of the trust?” 


forty-four replied that they resigned and 
thirty-three that they continued. Two 
stated that they resigned in rare cases, 
three if the trustor was living; three 
that they attempted to close the trust, 
one no established policy; twenty-two in 
rare cases or depending on circum- 
stances; and nine that they usually tried 
to put the individual trusts on a paying 
basis. I dare say that twenty years ago 
I would have received a positive majority 
“no” on resigning from any trusts and 
very few even considering such a course. 
I quote from an Eastern trust depart- 
ment which I think expresses the present 
trend: 


“In an analysis of our old trusts, which 
we are now undertaking, if the fees are 
written into the agreement at sub-normal 
rates, and if the trust is revocable, we 
are asking the clients to consent to our 
revising the fee clause and put the com- 
pensation in general terms to the effect 
that we will be entitled to charge an an- 
nual fee on income and a distribution fee 
upon principal at the rates currently 
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charged for trusts of similar character. 
If they would not go along with this we 
might consider resignation or give them 
the opportunity to close the trust at the 
old principal rate. In most irrevocable 


trusts we do not have the power to re- 
sign and cannot enforce an increase in 
fees; however, we consider each case on 
its merits but if possible ask the life ten- 
ant and the trustor, if living, to agree to 
our charging a high annual fee to help 
make up for the deficiency in compensa- 


tion.” 
Testing for Costs 


Forty-four out of 108 trust depart- 
ments maintain cost accountings of the 
operations of their trust departments 
and of these four only to some extent 
or not in detail. Of the remaining sixty- 
four, one maintained cost accounting for 
one year; another plans to introduce a 
cost accounting system; one of our larger 
Pacific Coast banks is studying costs out 
of which some permanent arrangement 
for analyzing costs may result; and an- 
other of our larger Pacific Coast banks 
does not think it practical. 

If a system is set up on a strict ac- 
counting basis of exact dollars and 
cents of expense against trust fees in- 
come, with credit for new bank business 
introduced or old bank business held by 
the trust department, and debit against 
the trust department for any new busi- 
ness introduced by commercial and other 
departments, we can arrive at a figure 
which should tell us whether or not we 
are operating at a profit or loss. 

Unless such a system is set up I am 
inclined to agree that it is not practical 
to continue the expense of maintaining 


a permanent system but instead put in- 
dividual classes of trusts through a lab- 
oratory of testing costs at intervals to 
establish whether or not the proper fees 
are being charged. 

Bargain and Salvage Counters Disappearing 

One of the worst enemies of the trust 
officer not so many years ago was the 
executive officer of the commercial de- 
partment who introduced a customer of 
the bank with an aside that Mr. so-and- 
so, being a very good friend of the bank, 
must be taken care of and maybe a nom- 
inal charge be made. This class of trust 
client generally required several times 
more service than the client off the 
street. Executive officers have now come 
to realize that trust fee schedules are set 
up and adopted to be adhered to, the 
same as clearing house and bank asso- 
ciation schedules of bank service charges. 

Of 107 trust departments, ninety-four 
do not favor “good” banking or other 
department customers with reduced 
charges for trust services; five do favor 
such customers; six occasionally; two 
state the policy is “no” but practice 
sometimes requires it. 

Giving free service or reduced charges 
is no different than lending money by the 
banking department without charging 
interest. If the customer takes his bus- 
iness to a competitor you can rest assur- 
ed that the competitor will have an un- 
profitable account, but you will find in 
most cases that the competitor will quote 
the regular charges and you retain the 
business on a paying basis. 

Another fast-disappearing evil is the 
practice, formerly prevalent in many 
banks, of turning over to the trust de- 
partment properties to manage or secur- 
ities to liquidate for other departments, 
without compensatory earnings credits. 
Again, of 107 trust departments, only 
twenty-six suffer fully from this evil; ten 
to a minor extent; such cases are being 
eliminated in two banks; and in sixty- 
nine they are either not required to per- 
form such services or the trust depart- 
ment receives earnings credits for ser- 
vices performed. 

It is not fair to expect the paying 
customers of the trust department to 
maintain the overhead of a staff to man- 
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age and liquidate the properties of other 
bank departments. 

There is less specializing in trusts to- 
day. Ninety-two reported that they did 
not specialize (excepting a large mid- 
west one which stated that it does not 
handle receiverships). The other twen- 
ty-five specialized in real estate, court 
and personal trusts, and business and in- 
vestment management accounts, quite a 
number of these stating there was no 
corporate trust business in their dis- 
tricts. 


New Business Efforts 


Methods of obtaining new business to 
increase earnings show quite a diversi- 
fication with advertising and personal 
solicitation in the lead. Practically all 
are doing something, even if in a minor 
Way. . 

Analyzing the returns, fifty-three use 
personal solicitors and fifty-four do not. 
Eighty-one use direct mail advertising 
and twenty-two do not. Only eight use 
the radio to advertise their trust de- 
partments; four others formerly used 
this medium. Eighty-five use newspaper 
advertising and twenty-one do not. 

The results from efforts and expense 
to produce new business are always in- 
teresting. Thirty report direct mail as 
giving best returns; eighteen say soli- 
citors; nine report a combination of 
direct mail and personal solicitation; 
newspaper ads give the best results to 
four; newspaper ads combined with per- 
sonal contacts are the answers for three; 
personal efforts of officers and directors 
for three more. The balance are spread 
from the bank’s reputation and all classi- 
fications to attentiveness, with many not 
having any answer. 

I quote from various replies to give 
an idea of what other institutions are 
for many years of any fee being quoted 
doing to increase trust department earn- 
ings: 

“Specializing on large trusts with 
small real estate holdings.” 

“Increasing fee from 5% of income to 
'% of 1% of principal wherever possible.”’ 

“Full use of extraordinary fees.” 

“Machine work to cut expenses.” 

“Educating heads of departments and 
commercial officers along trust lines. 
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Large percentage of good new business 
comes from these sources.” 

“Revising fee schedule, analyzing ac- 
counts, and in those disclosing loss, either 
resigning or arranging fee increase.” 

“Setting minimum value of amount 
of trust acceptable, $50,000.00 or $100,- 
000.00.” 

“Adhering strictly to rates as mini- 
mum and considering extra work and 
duties.” 

“Do not put trust ads in bank state- 
ments—too many small accounts.” 

The following remark should be quoted 
in full: 


“Our cost analysis of individual ac- 
counts for past two years has resulted in 
our obtaining increased compensation in 
every case we have taken up with the 
beneficiaries. We have been able to close 
a number of unprofitable accounts where 
this not feasible and without any kick- 
backs.” 


A Laboratory on Fees and Procedure 


We have a “Fee Committee” in the 
Trust Companies Association of Oregon, 
which committee is on a continuous study 
of costs of operation with a reasonable 
profit for services performed and re- 
sponsibilities involved. I have not heard 
for many years of any fee being quoted 
under the minimum schedule in force. 

We find that very few trusts are 
closed on competitive fee quotations. The 
trustor generally selects the trustee for 
some particular reason of his own, in 
most cases confidence in the ability of 
the trustee to best administer his trust. 

None of the members of our associa- 
tion hesitate to discuss an administrative 
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problem with another member. Our as- 
sociation is akin to a laboratory of trust 
problems, that we may all render better 
service to the public at reasonable 
charges. 


Tax laws with their periodic changes, 
new rulings and court decisions have 
added materially to our costs of opera- 
tion. Further costs will doubtless be ad- 
ded in operating corporate bond trusts 
if the Barkley Bill is adopted by Con- 
gress; examinations by governmental 
authorities have become more extensive. 
Care must be taken in drafting trust in- 
struments that proper charges may be 
made to fulfill requirements of future 
laws and changed conditions. 


The Trust Division of The American 
Bankers Association is our national lab- 
oratory for the study of our problems, 
for increasing our trust department 
earnings. We have Trust Companies 
Magazine as an independent open forum 
and as another section of our national 
trust laboratory. 


To realize the most benefits, it is in- 
cumbent upon the individual trust insti- 
tutions to co-operate in maintaining the 
highest standards of administration for 
adequate compensation. 


Wachovia Adds Research Service 


The Wachovia Bank & Trust Co. of Win- 
ston-Salem, N. C., has adopted the Research 
Advisory Service program for helping manu- 
facturers throughout the State find solutions 
to their technical problems. 

The service enables the bank to be of 
special service to the average manufacturer, 
who is unable to maintain an extensive re- 
search laboratory of his own. Through the 
Research Advisory Service the Wachovia has 
contacts with more than 700 laboratories 
which have agreed to co-operate. 

a () 
Employee Relations 


In the Second Annual Camera Show re- 
cently held by employees of The North- 
ern Trust Company, Chicago, 125 prints 
were displayed in four classes of exhibits. 
The pictures were hung on the walls of 
the corridor leading to the officers’ and 
employees’ lunch rooms but the Show was 
not open to customers. Its primary pur- 
pose is solely one of employe interest. 





Retention of Stock Investments 


Duties, Responsibilities and Suggestions Where Corporate Trustee 
Holds Its Own and Other Stock in Trust 


RALPH H. SPOTTS 
Associate Counsel, Title Insurance and Trust Company, Los Angeles, Calif. 


HE first problem of the trustee re- 

lates to the retention or sale of 
stock which it has received from a trus- 
tor. In the absence of authority to re- 
tain non-legal securities, conferred 
either by statute or by the terms of the 
trust, it is the general duty of the trus- 
tee to convert and reinvest the proceeds 
in investments which are legal.! 


Bogert, in his work on Trusts and 
Trustees, suggests two rules or doctrines 
as to the conversion of non-legals, in 
practical effect not far apart, but theo- 
retically divergent. The first, that the 
trustee holding an investment not sanc- 
tioned by the trustor or by the statute 
or by court decisions, has a duty to sell 


the security as soon as he can reasonably 


do so, and reinvest the proceeds. The 
second imposes a duty on the trustee to 
convert non-legals within a reasonable 
time and reinvest in legals, except in ex- 
traordinary cases where the trustee de- 
cides to retain the investment, after hav- 
ing used good faith and reasonable dili- 
gence and prudence. 


Leeway 


Bogert believes both rules give a 
freedom to the court. He argues that 
under the first rule a retention of non- 
legals may be sanctioned by holding that 
the trustee used reasonable judgment in 
deciding that the proper time for con- 
version had not arrived; and that under 
the second rule, the court can free the 
trustee from responsibility for a retained 
non-legal, either on the theory that or- 
dinary care was used in deciding that 
the time to convert had not arrived, or 
on the assumption that the case was a 
special one, in which it was good judg- 


1. Restatement of the Law of Trusts, Sec. 230. 


ment to determine to hold the security 
indefinitely. 

Reference is sometimes made (Trust 
Companies Magazine, December, 1937, 
page 703) to the New York and Massa- 
chusetts rules on conversion. The New 
York rule forbids retention of specula- 
tive and non-legal investments, although 
allowing a reasonable time for conver- 
sion. The Massachusetts rule holds in 
substance that a trustee will not be held , 
liable for retaining an investment which 
became worthless, if at the time he ac- 
quired it, and on occasion thereafter, he 
gave due consideration to its safety and 
the propriety of holding it further, and 
if his decision, in the light of existing 
circumstances and knowledge, was a de- 
cision which would have been made by 
prudent men acting in good faith. 

The trustee may of course petition the 
court for authority to retain a non-legal 
investment. But my opinion is that, as 
to an indefinite holding after obtaining 
such court order of a non-legal security 
without periodical examination thereof, 
such an order would be of no more value 
than blind or careless reliance upon the 
so-called immunity clauses. 

While New York has held in one case 
that 18 months was a reasonable time, © 
one year seems to be the standard, sub- 
ject always to circumstances. Conver- 
sion should be prompt if there is a ready 
market, but it may be delayed to prevent 
a sacrifice. Undoubtedly the test will be 
the prudence exercised by the trustee. 


False Security 


Even where thé trust directs the re- 
tention of particular non-legal invest- 
ments, anomalous as it may seem, the 
trustee may be liable if he sells or may 
be liable if he retains such investments. 
While such directions should ordinarily 


555 





TRUST COMPANIES 


Se PSHOSE CGS LOSE Ss eeeosrsses FEE e 


FP PPO DODDS DOSS OHHH LF PDWOD OS © H.H.0CEOE. HOHDS 


NEW YORK | 


48 WALL ST., NEW YORK : 
Uptown Office: : 
MADISON AVE. AT 63rd STREET 


« . 
° . 

° 
20n00000000esseus: LQ MAAS OP ODD PHP S OS 9) 0:99) 4)9) HOROK@ ONE © HOH 


be followed, it cannot be assumed that 
the trustor or testator could anticipate 
all future circumstances which might af- 
fect the security directed to be retained.” 

The trust may provide that the trus- 
tee shall not sell investments until direct- 
ed to do so by a co-trustee, some desig- 
nated financial adviser, or other person; 
it may provide that the trustee shall not 
make such a sale without first obtaining 
the consent of such co-trustee, financial 
adviser or other person. The Restate- 
ment states that in these cases it is or- 
dinarily the duty of the trustee to comply 
with such directness or to obtain such 
consent, and he is ordinarily liable if 
he fails to do so. Corbett v. Benioff (126 
Cal. App. 772). Let me outline briefly 
the treatment of the problem by the Re- 
statement Section 185, which is more and 
more being cited by the courts. 

The trustee is under a duty to deter- 
mine whether this power of control 


2. Perry on Trusts and Trustees; Bogert, Trusts 
and Trustees (Sec. 684). 


(either by direction or consent) is lodged 
in a designated person for his personal 
benefit, or, whether such power is lodged 
in him in such a manner as to make of 
him a fiduciary. 


If the power of control be for the sole 
benefit of the person to whom it is given, 
it would be the duty of the trustee to 
obey his direction, or to await his con- 
sent, as the case might be, assuming 
always that all information available to 
the trustee had been disclosed to such 
person. 


Action after Refusal 


Suppose the trust provides that the 
trustee may not sell a security until di- 
rected so to do by a designated financial 
adviser. If the trustee knows, or reas- 
onable inquiry and investigation dis- 
close, that the failure of the adviser to 
direct the sale is a violation of a fidu- 
ciary duty to which such adviser is sub- 
ject, it is the duty of the trustee to sug- 
gest that the power of direction be exer- 
cised. If, then, the power be not exer- 
cised, the trustee should apply to the 
court for instructions. 

The trustee determines that a security 
should be sold. The holder of the power 
of control is informed of such decision. 
He fails or refuses to consent. Here 
again, if the trustee knows, or reason- 
able inquiry and investigation would dis- 
close to him, that the failure or refusal 
of the person holding the power of con- 
trol to consent, is a violation of the lat- 
ter’s fiduciary duty, the trustee should 
apply to the court for instructions. 


It may be, as in Rolston’s Estate (294 
N. Y. 8. 112) that the will or trust agree- 
ment may be so drawn as to relieve the 
trustee of any duty to urge the holder 
of a power of control to exercise it. Jn 
re Garland’s Will (287 N. Y. S. 918), the 
court held that the corporate fiduciary 
was under a duty to insist upon a sale, 
and that it might have petitioned for ad- 
vice and direction under the provisions 
of the Surrogate’s Court Act. The fail- 
ure of the trustee to take some action 
upon the refusal of the co-trustee to ac- 
cept its recommendation, was negligence, 
by reason of which it was surcharged 
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Duty Where Authority to Retain 


Where authority to retain non-legal 
investments is conferred by statute or by 
the terms of the trust, the validity of 
such provisions is unquestioned. But 
Bogert, speaking of the retention sta- 
tutes of California and Washington, says 
that read literally they might seem to 
be intended to free the trust company 
from any duty to convert non-legals 
which it did not buy. The trust com- 
pany, if not held to be under an abso- 
lute liability to convert non-legals as soon 
as possible, should at least be held to owe 
a duty to use reasonable care and prud- 
ence in deciding to convert or not. He 
believes, too, that retention clauses in 
trusts will protect trustees in the ab- 
sence of very clear evidence that disas- 
trous circumstances would result from 
such retention. 


In these situations, the trustee must 
use at least ordinary care, good faith and 
diligence, and sound discretion. In re 
Clark’s Estate (N. Y. 177 N. E. 397); In 
re Dickinson’s Estate, (Pa. 179 Atl. 
443); City Bank Farmers Trust Co. v. 
Bennett, (287 N. Y. S. 784). 


The New Jersey court points out in 
Wild v. Brown, (183 Atl. 899): 


“Prudent men properly may, and often 
do, embark a part of their own capital on 
speculative enterprises, but it is a breach 
of trust for a trustee to take speculative 
risks, though for the benefit of the estate. 
A speculative investment is one in which 
there is a substantial danger of loss of 
principal balanced by a prospect of ap- 
preciation of principal or by the receipt 
of an abnormal rate of income. General 
authority given by will or by statute to 
retain investments is not an authority 
to speculate.” 


To be noted particularly is the com- 
ment of a New York court in Chemical 
Bank & Trust Company v. Ott (289 N. Y. 
S. 228): 


“A great trust company having at its 
command special knowledge of market 
and financial conditions, and an organiza- 
tion skilled in the investment of funds, 
must, in the exercise of ordinary care, 
bring to the management of estates en- 
trusted to its care, this specialized knowl- 
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edge and experience, since an ordinarily 
prudent man in the exercise of ordinary 
care would not fail to do this in the man- 
agement of his own affairs if such ad- 
vantages were available to him.” 


Retention of Own Bank Stock 


Without doubt, all the rules of con- 
duct, all the duties, obligations and lia- 
bilities which have been discussed are 
equally applicable to a corporate trustee 
receiving and holding in trust its own 
stock. In these situations the trustee 
must, in addition to all else, avoid all 
conflict between self-interest and its high 
obligation of fidelity to the trust and 
its beneficiaries. 

Such corporate trustee has more in- 
formation as to the facts and circum- 
stances affecting, or which might affect, 
the value of its stock, such as pending 
or threatened claims in _ substantial 
amounts. This fact, coupled with the 
fact that some courts are indicating that 
the so-called professional trustee, with its 
large facilities for investigating and re- 
viewing securities, should do more than 





558 


the ordinarily prudent man, leads to the 
conclusion that such a trustee will be held 
to the highest degree of accountability 
in dealing with its own stock in trust. 

In the ordinary situation, a trustee 
can always resort to the court for in- 
structions. But where a corporate trus- 
tee holding in trust its own stock is in 
doubt as to the proper course to be fol- 
lowed, it might be impracticable to pre- 
sent all the facts; likewise where a full 
disclosure may be necessary to a co-trus- 
tee, a financial adviser, or other person 
having a power of control as to invest- 
ments. 

A most interesting case is In re Balfe’s 
Will (280 N. Y. S. 128) decided by Ap- 
pellate Division, Supreme Court of New 
York in 1935, in which a surcharge of 
approximately $1,000,000 was sought 
against the Title Guarantee & Trust 
Company as trustee in connection with 
the retention of 5,555 shares of its own 
stock, and of 5,500 shares of an affiliated 
company. The decedent had been a 


director of both companies. 
The trustee had full power to retain 


“_..- notwithstanding that such execu- 
tor and trustee may also be acting or in- 
terested either individually or as trustee 
of other trusts or as agent for other 
persons or corporations interested in the 
same matter.” 

The majority opinion held that the de- 
cedent, through his will, deprived his 
estate of the benefit of the doctrines in 
the cases that forbid a trustee acting 
under circumstances which would in- 
volve what is called “divided loyalty.” 
The court said he had the power and 
right to so provide, and that the only 
safeguard left the estate was that the 
trustee act honestly and in good faith. 
The trustee was not surcharged. Two 
judges vigorously dissented. 


Authority Not Always Protection 


In In re Roche’s Will (281 N. Y. S. 
77, 82 N. E. 182) there was a direct 
mandate in the decedent’s will that the 
stock of the corporate trustee be held 
and divided among several trusts, and 
should not be disposed of until it be- 
came necessary to settle the estate. The 
Court of Appeals held that the true con- 
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struction and legal effect of the man- 
date in the will, was that the trustee 
should retain and hold its own stock in 
trust, until the trusts terminated, unless 
the court sooner ordered the stock sold 
and the proceeds invested in legal secur- 
ities, or unless an emergency should arise 
which might make a sale of such stock 
and a re-investment of the proceeds in 
some safe and conservative investment 
necessary to protect the interests of the 
beneficiaries. 

In People v. Canton National Bank of 
Canton, Illinois (6 N. E. (2d.) 220) 3, the 
court held that it was the duty of the 
bank to have sold its stock, and that by 
electing to take from itself stock of its 
own bank as part of the trust estate, it 
might have an interest in such stock 
which was personal to it and which 
might be in direct conflict with the in- 
terest of the trust. The trustee was held 
chargeable with the loss sustained to the 
trust fund by reason of the violation of 
its trust in negligently failing to dispose 
of its stock. 

In Cameron Trust Company v. Leib- 
randt (83 S. W. (2d.) 234), decided May 
13, 1933, by the Kansas City Court of 
Appeals of Missouri, the court, there be- 
ing no ruling on this question in Mis- 
souri, found that the courts in other jur- 
isdictions hold that absent a provision 
in the instrument, a trustee may not law- 
fully retain investments received from 
the creator of the trust, unless the trus- 
tee has the right to use trust funds in 
his hands in purchasing like investments; 
and that in failing to sell this stock with- 
in a reasonable time, the trustee incur- 
red the same liability which it would 
have incurred had it used trust funds in 
purchasing its own stock. 


Higher Standard? 

Emphasizing the distinct possibility 
that a higher degree of case may be de- 
manded of a corporate or professional 
trustee in all these problems, I quote 
from the opinion of the Court of Chan- 
cery of New Jersey, in Tannenbaum v. 
Seacoast Trust Company, decided April 


9, 1938, 198 Atl. 855: 


8. See report in March 1937 Trust Companies, 
page 383, for facts. 
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. if the trustee has greater 
knowledge and skill than the average 
man, it is his duty to exercise care in 
accordance therewith.” 


The court cites in support of this state- 
ment, Section 174 of the Restatement, 
which, however, contains the following 
caveat: 


“Nothing in the rule stated in this Sec- 
tion is intended to express an opinion 
whether there may or may not be circum- 
stances under which a trustee is held to a 
standard of skill higher than the ordinary 
standard, where though he does not pos- 
sess a higher degree of skill, he has pro- 
cured his appointment by representing 
that he has such skill, either by holding 
himself out generally as possessing a 
higher degree of skill than he has or by a 
representation made to the settlor in or- 
der to secure his appointment as trus- 
tee,’’4 


Treatment of Individual Fiduciaries 


Keep in mind the extent to which the 
courts have gone in charging individual 
trustees with knowledge of affairs direct- 
ly affecting the trust estates. 

The Supreme Court of Wisconsin held 
an individual trustee negligent, and 
hence liable, for the loss of the value of 
a certificate of deposit and of certain 
shares of stock in a closed bank of which 
he was an assistant cashier. As such 


4. See also Bogert, Sec. 543. 


officer, he was chargeable with knowledge 
of the bank’s condition. (Re George’s 
Estate, 270 N. W. 538.) 

In Zimmerman v. Coblentz, (Md. 1936) 
185 Atl. 342, one of two trustees, a pres- 
ident of a trust company, was held liable 
for a breach of trust in keeping the trust 
fund on deposit in the bank which later 
closed. 

An administrator of an estate was held 
liable in Mills v. Hoffman, 26 Hun. 
(N. Y.) 594, for failure to sell stock in 
a bank of which he was a director. Be- 
cause it was such administrator’s duty, 
as a director, to take part in the con- 
trol and management of the bank, he 
would thus be afforded an opportunity 
to inform himself of its financial condi- 
tion. 


Exercise of Control 


Having received the majority or all 
of the stock of a corporation, and hav- 
ing determined—or having been com- 
pelled by circumstances—to retain such 
stock, what shall the trustee do? 

No definite procedure seems to have 
been adopted by corporate trustees. Each 
case must be analyzed and the trustee’s 
course of action outlined, in view of the 
peculiar circumstances of each situation. 
And this analysis must always be made 
in the light of the trust in which the 
stock is held, and with the best inter- 
ests of its beneficiaries always in view. 
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Directorate—Most trust companies are 
reluctant to have their officers on boards 
of directors, preferring as a sound policy 
to interest themselves in the formation 
of a capable board to whom may be left 
the internal management of the company. 
Some of the New York trustees prefer 
this procedure on account of the rule in 
that state, that where a trustee holds a 
controlling interest in a company, and 
exercises prudent judgment in electing 
a board of directors, it has no liability 
for the action of such directors, but that 
if it does elect a board and undertakes 
to dictate to that board or interferes in 
the management of the company, it be- 
comes responsible for the actions of the 
board. 


Other trust companies, while adopting 
a general policy of avoiding the election 
of their own officers to directorates, do 
not hesitate to select one or more of their 
own officers when the stock holding is 
substantial, and where such a course 
would contribute materially to the wel- 
fare of the particular corporation. How- 
ever, the approval of the board of direc- 
tors of the trust company is first ob- 
tained. 


But when a trustee determines to place 
one of its own officers on the board of 
another corporation, the trustee and 
such officers cannot minimize the attend- 
ant responsibilities. Though technically 
not a trustee, a director is under a high 
fiduciary obligation, and he owes cer- 
tain inescapable duties not only to the 
corporation but to its stockholders. He 
may by his actions or non-action incur a 
personal liability. Therefore, great care 
should be exercised in determining 
whether to place one of its officers on 
the board of directors of a company, and 
in selecting the officer. 


Case Law on Individual Fiduciaries 


The scarcity of direct cases, insofar 
as trust companies are concerned, indi- 
cates either the newness of the question 
or the careful manner in which the prob- 


lem has been handled. In the many cases 
involving individual trustees, some rays 
of hope—and some storm signals—may 
be found. 
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In the early case of Lawrence v. Curtis, 
(191 Mass. 240, 77 N. E. 314), the holder 
of a voting trust certificate sought dam- 
ages against the trustees of a voting 
trust for mismanagement of the corpor- 
ation and the wasting of its properties 
and assets. Substantially all of the stock 
of the company was held in the voting 
trust, the trustees of which elected them- 
selves and their nominees, directors. The 
court held that any mismanagement of 
the company’s affairs had been done by 
the defendants, not as trustees under the 
voting trust, but by them as members 
of the board of directors of the corpora- 
tion of which they constituted a minority. 


Then, we have the Supreme Court of 
Wisconsin in 1935 (In re Peabody’s Es- 
tate, 260 N. W. 444, 99 A. L. R. 956) say- 
ing that the company, owned largely by 
the estate, was but a branch of the trus- 
teeship. The decedent’s will placed upon 
his trustees the duty of carrying out 
detailed plans for the conduct of a mer- 
cantile concern. The Court said: 


“We are concerned with the question 
of reasonableness of compensation 
charged by the trustees. We are of the 
opinion that the fact that there is includ- 
ed in the status of the trustees their acti- 
vities as officers of the corporation, and 
the associated fact that the authority 
exercised by them was by reason of their 
selection by the testator to discharge the 
testamentary trust, were not given full 
consideration below.” 


In reversing the decision appealed 
from, the court pointed out that the in- 
terlocking of service and benefit in the 
trusteeship between the management of 
the company and the duties which may 
be said to be the usual trustee’s duties, 
are to be considered as one in any final 
determination and fixing of trustee’s 
fees. 

In Auditore’s Will, 240 N. Y. 365, 164 
N. E. 242, (1928), the estate owned half 
of the stock of a company, the other half 
being owned individually by the admin- 
istrator. The corporation recovered 
judgment against the administrator, as 
an officer of the company, for misappro- 
priation of its funds. Such judgment, 
however, was held to be no bar to pro- 
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ceedings against the administrator and 
his bondsman for loss in the value of the 
stock caused by his misappropriations 
while administrator. 

The court says that half of the stock 
was held in trust for the estate by the 
administrator and that as such he owed 
to the estate an active duty to use dili- 
gence and care to preserve its value and 
prevent its loss, and that by wrongfully 
taking all of the assets of the corpora- 
tion and applying them to his own use, 
he violated his trust and destroyed or 
lowered the value of the stock or the 
assets of the estate. 


In New York it appears clear that the 
Surrogate has jurisdiction to inquire into 
the conduct of executors and trustees as 
directors of a corporation, stock of which 
constitutes an asset of the estate or trust, 
and to hold them liable as fiduciaries for 
any injury done the estate. (Doelger’s 
Estate, 4 N. Y. S. (2d.) 334; Re Audit- 
ore’s Will, supra; Farmers Loan and 


Trust Co. v. Pearson, 222 N. Y. S. 532; 
Re Gerbereux’ Will, 266 N. Y. S. 134; 


Re Pulitzer’s Estate, 249 N. Y. S. 87; 
Re Kinreich’s Estate, 244 N. Y. S. 357; 
Re Boyle’s Estate, 251 N. Y. S. 197. 

In Estate of Barreiro, (125 Cal. App. 
752) the court says that the following 
question would seem to contain its own 
answer: Can the executor, after having 
disregarded the corporate existence and 
corporate entity, and having failed to ob- 
serve the provisions of the law of the 
Republic of Mexico, regarding the func- 
tion of a corporation, and having taken 
direct charge of the corporate proper- 
ties, hide behind the corporate entity 
which it did not recognize over a period 
of years and thus protect itself from 
losses occasioned by its direct manage- 
ment of the Compania? 

These cases indicate clearly the ex- 
tent to which the courts will go in pro- 
tecting the rights of beneficiaries. Some 
of the cases approach dangerously close 
to, if in fact they do not, in effect, apply 
the “alter ego” theory. My present be- 
lief is that if a bad case is presented— 
and bad cases make bad law—some courts 
may well hold that a corporate trustee, 
holding in trust a majority or all of the 
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stock of another corporation, and wheth- 
er it places its own officers or other per- 
sons on the directorate, will be held to 
substantially the same accountability as 
if there were no corporation, and its as- 
sets held directly in trust. 


Fees to Trustee- Director 


Maryland concedes the right of a trus- 
tee holding stock in a corporation to be- 
come a director, but denies his right to 
become a salaried officer or employee on 
the ground that he may not place himself 
in a position where his interests and 
those of the beneficiary do or may con- 
flict; the fact that the same salary would 
have been paid to any other person was 
immaterial. (Mangels v. Safe Deposit 
and Trust Co. of Maryland, 173 Atl. 191). 
See also, Kirkman’s Estate, 256 N. Y. S. 
495; and Overell v. Overell, 78 Cal. App. 
251. In England, director’s fees belong 
to the estate. (Jn re Francis, 92 L. T. 
Rep. 77). 

However, payment of salaries to testa- 
mentary trustees as officers of an active 
real estate corporation, practically all of 
the stock of which was owned by the 
estate, was held not to be a misuse or 
waste of corporate property. (Re Gerb- 
ereux’ Will, 266 N. Y. S. 134.) 

Because the decedent’s will empowered 
the trustees to retain a publishing com- 
pany’s steck as an investment, a New 
York court held that the testator must 
have contemplated that proper action 
would be taken by the trustees to safe- 
guard its value; the court refused to re- 
move one of the trustees who had been 
elected president of the company, and 
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who, as advertising agent, received ad- 
ditional compensation (In Re Berri, 224 
N. Y. S. 466.) 


Some Suggestions 


Before accepting as an asset of a pri- 
vate trust your own stock or the major- 
ity or all of the stock of another corpor- 
ation, be adamant in insisting that the 
declaration of trust contain definite and 
specific provisions not only as to its re- 
tention, but also as to the extent to 
which you may or shall exercise the 
powers incident to such stock. When- 
ever possible, be equally insistent, if you 
are to be named as executor or trustee, 
upon the inclusion of such provisions in 
the will of a prospective testator wheth- 
er or not a trust is created. 


When the trust provides for a co- 
trustee, financial adviser, or other person 
whose consent or direction is necessary 
before you may act, let the trust agree- 
ment be perfectly clear as to your duties 
and obligations under the circumstances 
most likely to arise. 


Do not overlook the value of an im- 
munity clause, but be ever mindful of 
its limitations. If in any case, you are 
unable to determine, or if you entertain 
justifiable doubt as to the proper course 
to follow concerning any of these prob- 
lems, you may obtain the consent or ap- 
proval of interested parties, provided 
they be sui-juris and have full knowl- 
edge of all pertinent facts and circum- 
stances; or, application for instructions 
may always be made to the court having 
jurisdiction, 


In your court accountings, set forth 
in such detail as you deem necessary the 
facts concerning your administration of 
the trust, thereby acquainting all inter- 
ested persons with your administration 
and affording a present opportunity for 
objections, if any there be. 


Each trustee will have been worthy of 
every confidence reposed in it, it will 
have discharged the responsibilities ac- 
cepted by it, and without liability, if it 
performs faithfully and well those fund- 
amental duties outlined in your State- 
ment of Principles: 


“It is the duty of a trustee to admin- 
ister a trust solely in the interest of the 
beneficiaries without permitting the in- 
trusion of interests of the trustee or third 
parties that may conflict with the inter- 
ests of the trust; to keep and render ac- 
curate accounts with respect to the ad- 
ministration of the trust; to acquaint the 
beneficiary with all material facts in con- 
nection with the trust; and, in adminis- 
tering the trust, to exercise the care of a 
prudent man familiar with such matters 
would exercise as trustee of the property 
of others, adhering to the rule that the 
trustee is primarily a conserver.” 
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Common Stocks as Trust Investments 


A Comparative Examination of Past Records and Present Arguments 


S. V. BECKWITH, JR. 
Asst. Trust Officer, Bank of California, San Francisco 


“EARLY all the recent arguments 
for common stocks as trust invest- 
ments can be reduced to two short state- 
ments concerning the relative merits of 
maintaining dollar value on the one hand, 
or preserving purchasing power on the 
other. Bonds are placed in one corner 
along with dollar value; stocks are ad- 
vocated to preserve purchasing power. 
The reasoning for stocks is fundamen- 
tally economic; that for bonds and 
against stocks is principally legal. 

This underlying difference in the ar- 
guments is significant. Whether they 
realize it or not the “economists” lean 
to the beneficiary’s side, while the “law- 
yers” think more of the trustee’s prob- 
lem. It may be that the two opposing 
thoughts are merely further evidence of 
the inability of the law to keep abreast 
of ever changing economic conditions. 

In any event, might it not be well for 
trustees to reconsider the fact that they 
remain in business primarily to serve the 
public? ‘In trust work the public may 
not always be right, as Marshall Field 
said, but neither can its growing needs 
and wishes be completely ignored. 

The cases for and against attempting 
to preserve purchasing power have been 
ably presented by many. However, the 
nature of the arguments, during a time 
When some countries were experiencing 
drastic social and economic changes, may 
have resulted in undue emphasis on the 
possible effects of those changes. I refer 
particularly to inflation and to the 
thought that a certain percentage of com- 
mon stocks should be purchased as a 
hedge against it. 

No trustee should buy stocks except 
on a strictly investment basis. Since 
part of our problem is to choose between 
stocks or bonds a comparison of their 
previous records seems in order. Accord- 
ingly a number of comparative studies 


by economists and students of invest- 
ments will be reviewed. 


Origin of the Theory 


In 1924, Edgar Lawrence Smith wrote 
a book entitled “Common Stocks as Long- 
Term Investments.” From the compar- 
ative studies therein presented he proved 
to his own satisfaction what later came 
to be known as the common stock theory 
of investment: briefly stated, that over 
a relatively long period of time a well 
diversified list of common stocks of rep- 
resentative corporations in essential in- 
dustries will do more for the investor 
than high grade bonds held for the same 
length of time. 

Smith applied a series of tests run- 
ning as far back as 1866. These tests 
covered different periods of time rang- 
ing from seventeen to twenty-two years. 
In each case one thousand dollars was 
invested in each of ten common stocks 
and ten high grade bonds were also pick- 
ed at prices to yield 4% annually. The 
stocks were chosen without any analysis 
of their investment worth. In some in- 
stances they were those registering the 
most activity on the New York Stock 
Exchange during the week of the hypoth- 
etical purchases, in others they were 
those of companies having the most com- 
mon stock outstanding at the time. Other 
bases of choice were also used but all 
were arbitrary and designed to eliminate 
“hindsight.” 


Studies Favorable to Stocks 


‘ If at the end of each period the divi- 
dends from the stock fund, plus capital 
gains or minus capital losses, exceeded 
the income from the bond fund, stocks 
were considered the better investment 
for that particular test. Eleven of the 
twelve different tests, covering periods 
of rising and falling commodity prices 


563 





564 


and of high and low security prices, 
showed stocks to have been a better in- 
vestment than bonds. 

In 1926, Kenneth S. Van Strum wrote 
a book called “Investing in Purchasing 
Power,” the general plan of which was 
much the same as Smith’s. Eighteen 
comparisons were made between hypoth- 
etical holdings of bonds and common 
stocks ranging for periods of from nine- 
teen to twenty-seven years—between 
1873 and 1924. The stocks were chosen 
arbitrarily and each comparison included 
five railroads and five industrials. This 
emphasis on the rails tended to put stocks 
to a more severe test than Smith did be- 
cause during most of the test periods the 
rails made a poorer showing than the 
industrials. Nevertheless, in sixteen out 
of the eighteen comparisons common 
stocks were found to have been a better 
investment than bonds. 


In Dwight C. Rose’s book, “A Scien- 
tific Approach to Investment Manage- 
ment” (1928), the investment experience 
of twenty-five fire insurance companies 
is examined from 1903, and 1908, to 
1926. Rose found that the company with 
the best investment record had 25% of 
its portfolio in bonds and 39% in com- 
mon stocks; the company making the 
poorest showing had 73% in bonds and 
only 11% in common stocks. He fur- 
ther found that the average annual re- 
turn from the common stocks held by 
all twenty-five companies was about 
714%, while the average bond yield was 
approximately 434%. 

These results led Rose to go further, 
and on a selective basis he found that 
from January, 1901, to January, 1928, 
$100,000. in a bond fund would have in- 
creased to $114,420.; $100,000. in the 
common stock of railroads would have 
gone to $217,650., and $100,000. in indus- 
trial common stocks would have reached 
$1,032,000. His stocks and bonds were 
taken from the Dow-Jones averages. 
Ending these comparisons in 1928 was 
obviously to the advantage of the two 
stock groups. 


Depression Records 


Several other studies were made dur- 
ing the 1920’s, all tending to prove that 
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common stocks were better than bonds 
as long-term investments. As a result 
the common stock theory took on more 
and more weight. The trend of the 
market during those years certainly had 
no adverse effect and the psychology of 
investors in general led naturally to an 
ever growing circle of people who ac- 
cepted the theory as sound, if they both- 
ered to theorize at all. The depression 


followed and the psychology of the sit- 
uation was:completely reversed. Finally 
investigations were made to determine 
how the common stock theory had ridden 
the storm. Among these studies is one 
by Gilbert Harold, “A Reconsideration 
of the Common Stock Theory.” 


The depression lows occurred in July, 
1932, but Harold continued three of 
Smith’s tests to the end of that year. In 
these three cases Smith had made his 
hypothetical purchases in 1901, $10,000. 
in each stock fund. The group of stocks 
selected on the basis of a consistent div- 
idend record increased in principal value 
from $10,000. to $44,000. at the end of 
1932. A list of ten industrials picked 
on volume of transactions declined from 
$10,000. to $9,000. while the railroad 
group dropped to $8,400. 

However, the average yearly income 
for the full period from 1901, to the end 
of 1932, ranged from two to three times 
more than the assumed 4% interest on 
the bonds. The best income showing was 
by the group of stocks which were chosen 
for their consistent dividend record while 
the rails gave the poorest income per- 
formance. Of these three stock groups 
the one which produced a substantial ap- 
preciation when the tests were continued 
to 1932, barely held its own from 1901 
to 1922, and the two groups which show- 
ed a loss in 1932, had doubled in value 
between 1901 and 1922. 


Unfavorable te Stocks 


On the more negative side for stocks 
is a book by Kellogg and Kilbourne en- 
titled, “Bonds Generally More Satisfac- 
tory than Stocks as Long-Term Invest- 
ments.” These men built up an eleven 
year record of all stocks and bonds listed 
on the New York Stock Exchange which 
were outstanding on January 6, 1922, and 
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also on January 6, 1933. The period is 
shorter and the number of securities 
taken into consideration far greater 
when compared with the studies already 
reviewed. 

341 common stocks showed a loss of 
25.6% in total value from January 6, 
1922, to January 6, 1933, while 931 bonds 
declined only 0.4%. Utility stocks were 
the one group (railroads, utilities and in- 
dustrials) to increase. They gained 12% 
in value and 16% in annual income. The 
industrials lost 12% in value and 44% in 
annual income and the rails declined 63% 
in value and 73% in annual income. 


Other comparisons, definitely unfavor- 
able to common stocks, are studies of 
fixed investment trusts: Abraham Ton- 
kin, “The Fixed Investment Trust,” and 
Chamberlain and Hay, “Investment and 
Speculation”—in which they examine the 
results of six hypothetical fixed invest- 
ment trusts set up by Standard Statistics 
Company. 

Nearly all of these studies, favorable 
and unfavorable, were and had to be 
based on arbitrary hypotheses. In most 
cases the stocks used were held from the 
beginning to the end of the test period. 
It would be interesting to know whether 
the stock funds would have made better 
showings if they had had the benefit of 
some investment supervision. 


Considerations of Selectivity 


Assuming for the moment that those 
studies which resulted in a favorable 
finding for common stocks outweigh the 
unfavorable ones and that the common 
stock theory of investment is in fact 
founded on a sound statistical record of 
past performances, it is well to note cer- 
tain other conclusions. 

One man found that common stocks of 
corporations without any senior capital 
fared better than stocks with bonds 
ahead of them. The importance of cap- 
italization is obvious. 

Several studies showed that industrial 
stocks were superior to the rails. This 
indicates the importance of choosing 
growing industries, or mature ones that 
are able to keep abreast of our ever- 
changing economic conditions. The 
growing industries may yield more in- 
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come in the long run but their annual 
dividends may also fluctuate considerably 
more than those of the older and well 


established concerns. Trustees cannot 


lose sight of steady income. 


The importance of timing stands out 
in nearly all the studies. Hypothetical 
purchases made when stock prices were 
low resulted in much more favorable 
showings for stocks over bonds. This 
merely serves to emphasize the great dif- 
ficulty of determining when the market 
price of a stock represents something 
like its fair value. The various tests 
and studies shed very little light on how 
to buy stocks profitably. 


Advocates of the common stock theory 
would doubtless criticize the conclusions 
reached in the fixed investment trust 
studies on the ground that they proceed- 
ed in part on the assumption that stocks 
would be sold when dividends were pass- 
ed and that stock dividends would be 
sold when received. But these assump- 
tions may be more representative of what 
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the average investor does than the com- 
mon stock theorists’ assumptions that 
stocks will be held for many years, re- 
gardless of dividend action, and that 
stock dividends will always be retained. 


Diversification and the Court 


The important thing is that the com- 
mon stock theory and the research sup- 
porting it presume that stock will be held 
over a long period of years, that they will 
represent proper diversification, that 
they will be of representative compan- 
ies, and that these companies will be in 
essential industries. Trustees will ques- 
tion the feasibility of holding stock over 
a long period because of the indefinite 
duration of most trusts and the fact that 
dividends might be cut off during part 
of the time. 


Winners may be picked but losses are 
also bound to occur. Diversification will 
help the trust by minimizing losses to 
the fund as a whole, but will it aid the 
trustee if he is sued for losses in in- 
dividual stocks? At present there are 
no decisions from which it can be said 
that a court would recognize the com- 
mon stock theory of investment to the 
extent of looking at the whole diversi- 
fied list to the exclusion of the particular 
losses in question. 


Picking representative companies in 
essential industries raises the problem of 


investment analysis. Without such facil- 
ities the purchase of common stocks 
should not be considered. But even such 
a policy would not avoid the problem 
entirely. An examination of the annual 


reports of the Comptroller of the Cur- 
rency shows that from 1932 to 1937, in- 
clusive, stocks comprised about 31% of 
the assets of all living and court trusts 
being administered by National Banks 
throughout the country. Undoubtedly a 
large part of these stocks were “inher- 
ited,” and there is no breakdown between 
commons and preferreds. Nevertheless, 
this 31% does constitute a stock prob- 
lem. 


History and Future Earnings 


Those who endorse the common stock 
theory of investment advanced few rea- 
sons for the growth they found in stock 
values. The thought most emphasized 
is the ploughing back into surplus of a 
part of each year’s earnings, the theory 
being that such a reinvestment of earn- 
ings has a compounding effect. Such 
reasoning fails to go the root of the mat- 
ter because there can be no ploughing 
back without earnings to plough. 


Present and past earnings are impor- 
tant, but only as they, together with fin- 
ancial condition, capitalization and gen- 
eral outlook, assist in estimating future 
earnings. The investment worth of a 
stock is the present value of all dividends 
to be paid on it in the future. 


The question for us is, can the com- 
mon stock theory and those studies be of 
service in determining whether common 
stocks are suitable trust investments? 
History records the only facts we can 
be sure of, and the value of past exper- 
ience in the business world is signally il- 
lustrated by the insurance companies. 
But we are interested in the future, and 
many new and different factors have re- 
cently been injected into the economic 
and political pictures. Nevertheless, the 
conclusions of the past cannot be wholly 
disregarded, and the matter of common 
stocks is so controversial that one would 
be foolish to make arbitrary pronounce- 
ments. 


Thirteen 15-minute programs have been 
contracted for by the American Bankers As- 
sociation and the National Broadcasting Co. 

The new schedule will feature Nat 
Shilkret and a fifteen piece orchestra in a 
recorded program of popular music. 





Trust Investments 


A Cross-Section of Fiduciary Investment Policies 


CONNER MALOTT 
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HIS is a summary of letters from 52 
senior trust executives from coast to 

coast. The first question was: “Do you 
encourage or discourage the appointment 
of a co-trustee from among benefic- 
iaries?” Executives generally believe 
that a co-trustee often delays decision 
and sometimes interferes with sound 
programs; in some jurisdictions he bites 
into the corporate trustee’s fees. How- 
ever, he reduces the net responsibility 
and cuts down the danger of surcharge; 
very definitely his appointment is often 
vital to the creation of the trust. 

Answers show a curious division geo- 
graphically. In New York, which domin- 
ates the field, two executives definitely 
favor a co-trustee who works; one sug- 
gests his appointment only when a close- 
ly-held corporation is involved, but prac- 
tically all feel it is a question which 
should be left to the trustor. Three 
Chicago men encourage appointments 
with varying vigor; one who takes no 
position publicly, frequently finds his co- 
pilot a bit of a nuisance. 

Boston shows recessive 
enthusiasm. Philadelphians 
are patient, but one of 
them deems a single co- 
trustee a luxuriant suffi- 
ciency—any more would 
display un-Quakerlike os- 
tentation. In St. Louis fee- 
splitting gives pain. St. 
Paul accepts a co-trustee 
with a saint-like resigna- 
tion, but privately feels 
that it can do a better job 
without the assistance of 
the infidel. 

On the Pacific Coast the 
unanimity is astounding. 


CONNER MALOTT 


Out of California the answers varied 
chiefly in their degree of protest. In the 
Pacific Northwest generally, disfavor 
ranges from forbearance to heathen 
ferocity. 


Common Trust Fund 


Regarding the common trust fund, 
judgment is very conservative. In New 
York, one bank definitely favors the 
plan, especially for small accounts. An- 
other is trying out a fund “on paper” to 
see how it feels. The others generally 
are frigid, although two may dive in. 
Three Philadelphia banks are consider- 
ing it. Massachusetts, Maryland, Illinois 
and Missouri report the project illegal. 
None of four Chicago banks is even in- 
terested, and one reports lack of definite 
figures demonstrating profitable opera- 
tion. A St. Paul bank is satisfied with 
its two funds. Seattle-Tacoma-Portland 
banks range from polite languor to hear- 
ty opposition. Not one of 10 California 
banks has a good word for the plan now; 
the 11th thinks that with certain prob- 

lems solved it might help 
small accounts. 


Initial Liquidation 


The third question dealt 
with the policy of cleaning 
out cats and dogs when a 
new acount is taken over— 
and that’s a _ headache. 
Practically all trustees are 
guided by the particular 
facts, but again geograph- 
ical variations are impor- 
tant. In New York, where 
securities generally com- 
prise bonds and shares, the 
tendency is to work towards 
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a clean-up within a year. On the Pacific 
Coast, where there is a much heavier 
ratio of real estate and unlisted stocks, 
the procedure frequently may _ run 
through years. 

If there is agreement on anything, it 
is to liquidate at once unless the security 
gives some prospect of improved value. 
One great San Francisco bank wrote: 
“Where circumstances permit, we en- 
deavor to take the long range viewpoint 
of a strong holder and to liquidate when 
in our opinion it can be done advantag- 
eously.” <A neighbor wrote: “If holding 


an asset seems in the best interest of 
the trust, we take the chance of a poor 
decision.” 





Investment Diversity 

In response to the question of “How 
would you invest an unrestricted trust 
fund of $100,000 cash, running probably 
20 years with income to a widow who 
needed all the income possible?” 36 trust 
executives set up definite programs. On 
the average, the fund would be built up 
about as follows: 


Governments 20% 
States and municipals 14% 
Corporate bonds 38% 
Stocks 19% 
Other securities 9% 


Other securities most frequently in- 
cluded were mortgages or ground rents, 
with some savings accounts. Frequent 
reference was made to the desirability 
of including mortgages, but as they are 
so hard to get, other securities were sub- 
stituted. Favorable replies under this 
head came chiefly from the Pacific Coast. 

Thirty-eight trust executives would in- 
clude stocks, while 14 were against the 
practice. Geographically, opposition to 
stocks is centered on the Pacific Coast— 
the territory east of the Rockies gener- 
ally includes stocks in a normal trust ac- 
count. On the other hand, the Pacific 
Coast banks, almost without exception, 
purchase states and municipals whereas 
the eastern trust men generally shy away 
from them. 

If the analysis be confined to 15 trust 
companies in New York and Chicago, 
where the great bulk of the business is 
done, we find that without exception 
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none would limit its portfolio to the legal 
list, and all would buy stocks. The port- 
folio in these centers would show 20% 
governments, (the average of the whole 
country) but would show 26% of stocks, 
practically 50% of corporate bonds, and 
4% of states and municipals. 

Only 11 institutions would invest in 
legals only. A lone bank would not stress 
diversification, although 5 did not answer 
that query. [Mr. Malott then quoted from 
the replies to his questionnaire on the 
investment of a $100,000 discretionary 
trust. Most of these merely gave the 
percentages of each type of investment. 
The following excerpts offered rather a 
bit of rationale. Edit.] 


Philosophy of Investment 


New York—Common stocks would get 
20 to 30%, and the balance in high-grade 
bonds and preferred stocks. In view of 
the ever-constant threat of monetary in- 
flation, we realize the desirability of pre- 
serving purchasing power. 

New York—We buy state and muni- 
cipal bonds only to meet tax situations. 
We have bought many federal bonds be- 
cause of inability to get corporate issues 
of short and medium maturities. Pre- 
ferreds provide larger income. For sev- 
eral years we have been willing to buy 
common stocks on the request of a co- 
trustee or beneficiary, but not until the 
spring of 1938 did we buy common stocks 
to about 25% of the total value of the 
trust. 

Chicago—We include common stocks 
as we believe that eventually bonds must 
sell at substantially lower levels. The 
need for income would impel purchase 
of long-term low-coupon bonds, which be- 
fore maturity would probably sell at sub- 
stantially lower prices. We would en- 
deavor to include high-coupon bonds sell- 
ing above the call price but available on 
some yield basis. Where need of in- 
come is not predominant, we would en- 
deavor to reduce the purchase of long- 
term bonds and increase the percentage 
of governments, all of shorter maturities. 

St. Paul—In unrestricted trusts, we 
buy public utility and industrial bonds, 
occasionally Dominion of Canada bonds 
and the like. We buy stocks only wher: 
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a co-trustee or consultant requests the 
purchase. We don’t buy common stocks 
as a hedge against inflation, but chiefly 
for diversification. We might put $25,- 
000 in a common trust. We would un- 
doubtedly buy a block of medium to 
short-term governments, and the balance 
would be divided among public utilities 
and industrial bonds, with perhaps hes- 
itantly a few rails. We do not like to 
buy any long-time bonds now. 


San Francisco—In a few large ac- 
counts where there is a qualified co-trus- 
tee or adviser, occasionally we select 
good preferred utility stocks. 


Los Angeles—In unrestricted trusts 
our investments are limited almost ex- 
clusively to government, state and muni- 
cipal bonds. These give better matur- 
ities than corporates, and practically as 
good a yield. We buy relatively short- 
term obligations of staggered maturities. 

Los Angeles (suburb)—We believe 
that we are surely drifting into inflation. 
Where we have a co-trustee or adviser, 
we urge that at least 60% of the fund be 
placed in high grade common stocks. We 
have no use for preferreds. 

Los Angeles—We believe the trustee 
is not fulfilling his duty if he is merely 
concerned with maintaining income in 
a given number of monetary units. 


Easing Restrictions on 
Investments 


Asserting that “it is too easy to raise 
capital in the United States by going 
into debt compared with selling equities,” 
a statement issued early this month by 
the Twentieth Century Fund in behalf 
of its Committee on Debt Adjustment 
called for the easing, and possible even- 
tual abolition, of the legal restrictions on 
insurance companies, savings banks and 
trustees which force them to invest in 
fixed interest and repayment obligations, 
such as so-called high grade bonds and 
mortgages. The Committee report 
praised the recent action of New York 
State in authorizing life insurance com- 
panies to invest up to 10 per cent of their 
assets in housing projects as “an im- 
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portant step in the right direction.” 

This recommendation on “legals” is 
one of a series advocating fundamental 
revisions of public economic policy. The 
Committee bases its conclusions on a 
three-year investigation by research 
specialists into the nation’s post-war debt 
structure, and its widespread shifts. 

“This nearly universal bias in favor 
of debt as an investment diverts a large 
part of the nation’s savings away from 
investment in ‘equities,’ which have no 
fixed interest and repayment provisions 
—that is, from direct ownership of real 
estate and from partnership or common 
stock ownership in business.” To cast 
such a large share of the country’s “fin- 
ancial pattern into the rigid mold of debt 
is dangerous.” 


Stock investments for insurance com- 
panies and savings banks “should be re- 
stricted to a small proportion of the 
credit institution’s assets, at least until 
experience with such investments and the 
training of an investment organization 
make larger commitments safe. Stock 
investments should also be limited to 
companies with a reasonably stable earn- 
ings record. Furthermore, no one insti- 
tution should be allowed to hold more 
than a very small proportion of the stock 
of a given corporation—both to spread 
the risks and to prevent a dangerous 
concentration of economic power in any 
one concern. The same widened powers 
of investment in real estate and in stocks 
(with the same restriction on stock own- 
ership) should be extended to trustees 
and trust companies investing clients’ 
funds.” 
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ry” HE well known Revenue Act of 1932 

marked the establishment of the 
first important change in the funda- 
mental American concept of the theory 
of taxation, and in the presumed objec- 
tive of our federal tax system. Here 
was the beginning of an attempt to use 
taxation not merely as a means of raising 
required revenues, as theretofore, but 
also as a powerful weapon to diminish 
and even to deter the accumulation of 
wealth. 


There is abundant evidence in the 
Revenue Act of 1938 to warrant the be- 
lief that, although there has not been a 
complete reversal of the objective sought 
in the former acts, there is a renewed 
practical approach on the part of Con- 
gress to the entire tax system. 

Indicative of the new trend in tax leg- 
islation, are four important provisions 
in the Revenue Act of 1938: the new 
treatment of capital gains and losses; 
revision of taxes on corporate incomes 
and liquidations; prevention of double 
taxation; and closing agreements. 


Capital Gains and Losses 


The sudden change in 1937 in the tide 
of apparent economic recovery can be at- 
tributed, to a considerable extent, to the 
refusal of the people of this country to 
risk their accumulations without a cor- 
responding expectancy of compensation. 
The taxpayer was faced with the vir- 
tual certainty that he could not have 
any appreciable profits for himself, yet, 
he faced the loss of his capital. This, 
of course,‘ meant elimination of all in- 
centive to invest in productive enter- 
prises. 


The capital gains and losses provision 
of the Revenue Act of 1938 removes the 
bar to free trade which is so vital to the 
economic system of this country. 


Corporate Incomes and Liquidations 


The dreaded undistributed profits tax 
has been virtually eliminated. The fin- 
ancial wounds suffered by many corpora- 
tions during the past few years should 
be healed gradually, but surely. 

The drastic modification of this provi- 
sion of the law in the Revenue Act of 
1938 should, indeed, prove to be a strong 
stimulant to business activity and new 
legitimate enterprises, and is indicative 
of a trend away from confiscatory tax 
legislation. 

Liquidation of corporations, generally, 
has been virtually impossible since 1934, 
when the gains to stockholders were put 
on the same basis as ordinary income 
for income tax purposes. Section 112 
(b) (7) of the 1938 Act creates a long 
sought opportunity to eliminate the 
corporate structure where desirable, : 
without drastic penalties, providing 
liquidation takes place within a limited 
period. This should be particularly ben- 
eficial to personal holding companies. 
There should be many such liquidations 
during the balance of this year, and 
trust companies may very well find an 
added source for new trust business. 


Prevention of Double Taxation 


There have been numerous instances 
where the Commissioner of Internal Rev- 
enue has collected two taxes on the same 
income. For example, there are recorded 
cases where the Commissioner of Inter- 
nal Revenue has levied a tax on income 
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alleged to have been earned in the year 
1932, and repeated the process in 1937. 
Since the taxpayer had failed to protect 
himself against the running of the sta- 
tute of limitations, he found himself 
helpless. In all fairness, we must admit 
there have also been occasions when tax- 
payers took advantage of the same sit- 
uation and benefited by double deduc- 
tions. Section 820 of the Revenue Act 
of 1938 corrects this unsatisfactory con- 
dition. 

Executors and administrators who are 
charged with the duty and responsibility 
of causing a proper determination to be 
made of decedents’ tax liabilities should 
be cautious, before presenting a claim 
for a possible refund for any one year, 
by ascertaining whether a position is be- 
ing taken, which might result in a coun- 
ter-claim by the government for a defi- 
ciency for another year. 


Closing Agreements 

Section 801 now makes it possible to 
settle, by agreement, tax liabilities, not 
only as to consummated transactions, but 
also, and more important, to establish by 
agreement, the basis to be used in the 
determination of a gain or loss in trans- 
actions of later years. Section 801 does 
not by any means offer a complete rem- 
edy, but it is a good sign and offers hope 
that Congress may at some future date 
at least minimize, if not entirely elim- 
inate, the important element of uncer- 
tainty from the federal tax system. 

One of the principal purposes of this 
section, as expressed by former Under- 
Secretary of the Treasury Magill, is to 
enable fiduciaries to obtain final closing 
agreements in order that estates may be 
closed and the fiduciaries discharged 
without delay. 


Administrative Trends—Decentralization 

Equally significant is the movement to 
reorganize the Bureau of Internal Rev- 
enue. The government apparently be- 
came convinced that the centralized sys- 
tem of the Bureau of Internal Revenue 
was too slow, cumbersome, and vexatious 
for the efficient administration of the 
tax laws. Accordingly, a plan of decen- 
tralization was evolved and the first ac- 
tual step in that direction was effected 
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in March, 1938, by the installation of a 
new unit in Los Angeles, California, 
known as the Technical Staff, Pacific 
Coast Division. It has exclusive juris- 
diction over all federal tax matters, ex- 
cept miscellaneous taxes, arising in the 
Pacific Coast states, Alaska and Hawaii. 
Similar units have since been installed 
in other parts of the country. 

While it is still too early to judge the 
full effect of the new program, favorable 
results can well be expected. Under the 
new program, a return is still audited by 
a local agent, who still submits his find- 
ings and recommendations to his imme- 
diate superior, the local Revenue Agent- 
in-Charge. At this point the procedure 
has been changed. No longer is it neces- 
sary for the return and report to be sent 
to Washington. 

It is not even possible to have the of- 
fice of the Commissioner of Internal Rev- 
enue at Washington, D. C., act in any tax 
case arising in an area where a Division- 
al Technical Staff has been installed. The 
local Revenue Agent-in-Charge, rather 
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than the Commissioner, now issues the 
letter informing the taxpayer that a de- 
ficiency is proposed. The latter still has 
the privilege of filing a written protest, 
and have a hearing thereon before the 
Revenue Agent-in-Charge, and if no 
agreement is reached at this stage, the 
case is then referred to the Divisional 
Technical Staff. Thereafter, further 
conferences, hearings, and negotiations 
may be had with members of the unit. 
If the dispute still remains unsettled 
at the conclusion of these negotiations, 
then the taxpayer has exactly the same 
remedies as heretofore. 


The most generally expressed objec- 
tion is that the decentralization of the 
Bureau of Internal Revenue will be pro- 
ductive of inconsistent applications of 
the revenue laws. The answer is that a 
sufficient staff will be maintained in 
Washington to supervise this activity. 
It will have no power to upset settle- 
ments made by a Divisional Technical 
Staff, except in the case of fraud, ete. 
Its principal functions will be to keep 
each of the divisional units informed of 
the interpretations and applications of 
the revenue laws by the other technical 
staffs. 


Judicial Trends 


There is no indication of any major 
change in the judicial trend. Executors 
and administrators are still plagued by 
the “double domicile’ problem. The 
United States Supreme Court finally 
held that the Federal Interpleader Act 
is not an available remedy. (Worcester 
County Trust Company v. Riley, 82 L. 
Ed. 192.) The famous Green case re- 
mains undisposed of in the United States 
Supreme Court.1 A rather unusual at- 
tempt was made in the case of Estate 
of Cornell 267 N. Y. 456, to have the 
New York courts determine whether the 
decedent was domiciled in Missouri or 
California. The New York Court of Ap- 
peals resisted the effort. 


. Subsequent to the delivery of this address, the 
special master to whom the case was referred 
reported to the Court that he found Massachu- 
setts to be the domicile of Col. Green. 


TRUST COMPANIES 


Similar confusion and uncertainly still 
exist with respect to inheritance taxes 
on intangibles. The high courts of Ten- 
nessee? and New York? reached different 
conclusions as to the business situs of 
the property for inheritance tax pur- 
poses. Ohio and Connecticut courts, in 
cases involving the same principle, also 
disagreed with the New York courts. 


An American citizen died a resident of 
Canada. Among the assets of his estate 
were shares of stock in a Kentucky cor- 
poration. The Attorney General of Ken- 
tucky rendered an opinion on June 6, 
1938, that the transfer of these shares 
could be constitutionally subjected to a 
Kentucky inheritance tax, by virtue of 
Section 4 of the Kentucky Inheritance 
Tax Act; and that this was not contrary 
to Farmers Loan and Trust Company v. 
Minnesota, 280 U. S. 204. 


Another case on multiple taxation, 
was decided on August 9, 1938, by the 
Pennsylvania Court of Common Pleas. 
The taxpayer, who was a resident of 
New York, transferred securities to a 
New York bank, as trustee under a trust. 
Five years later he became a Pennsyl- 
vania resident, the trust remaining in 
New York. Pennsylvania assessed a per- 
sonal property tax on the taxpayer’s life 
interest in the trust. The court, uphold- 
ing this assessment, distinguished the 
case from the decision of the United 
States Supreme Court in Safe Deposit 
and Trust Company v. Virginia (1929), 
upon which many taxpayers have relied 
to relieve them from a property tax on 
securities in another state. The distin- 
guishing facts were: (1) The Pennsyl- 
vania resident was entitled to the entire 
income of the trust during his life; (2) 
that he had power to revoke the trust; 
and (3) that he could control the use, 
sale, and purchase of the securities. 


Federal Estate Taxes 


The United States Supreme Court 
handed down two important decisions 


2. Nashville Trust Company v. Stokes, reported in 
August 1938 Trust Companies, p. 253. 

3. Estate of Brown, reported in May 1937 Trust 
Companies, p. 644. 
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on February 28, 1938, upholding the con- 
stitutionality of the joint resolution of 
Congress of March 3, 1931, extending 
the federal estate tax to irrevocable 
transfers in trusts, wherein the donors 
reserved the incomes during their re- 
spective lives. The court held, however, 
that Congress did not intend the act to 
be applied retroactively. Therefore, the 
corpus of an irrevocable transfer in 
trust, executed prior to March 3, 1931, 
even though a life income was reserved 
to the grantor, is not subject to federal 
estate taxes. (Helvering v. Bullard, 82 
L.Ed. 572, (Hasset v. Welch, 82 L.Ed. 
575). 


The United States Supreme Court also 
handed down a decision in the case of 
Lang v. Commissioner,* involving the 
community property law of the State of 
Washington, and holding that the laws of 
the State of Washington were conclusive 
and therefore only one-half the proceeds 
of insurance policies should be subjected 
to federal estate taxes. It would not be 
safe to assume that this ruling would 
apply in all community property states, 
since the respective laws are not neces- 
sarily identical. 


In Sampson v. Welch, 23 Fed. Supp. 
271, (decided by the United States Dis- 
trict Court for the Southern District 
of California), the decedent and his sur- 
viving wife executed a written instru- 
ment in May, 1929, wherein they agreed, 
that all property then owned by the hus- 
band should be their community proper- 
ty, and that the respective interests of 
the parties thereto, during the contin- 
uance of the marriage _ relationship, 
should be present, existing and equal, 
under the management and control of 
the husband. Upon the death of the hus- 
band, the surviving wife, as executrix of 
his will, claimed an exemption from fed- 
eral estate taxes of one-half of the prop- 
erty in question. 


The court held that the property, sub- 
ject to the agreement, except that which 
was acquired as community subsequent 
to July, 1927, was subject to federal es- 
tate taxes in its entirety, on the ground 


4. Reported in August 1938 Trust Companies, p. 
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that, although the agreement was valid 
for all purposes between the parties, its 
effect was, nevertheless, a transfer to the 
wife, the possession and enjoyment of 
which was intended to take effect at or 
after the death of the husband, and 
therefore squarely within the provisions 
of Section 302 (c) of the Revenue Act, 
and for the further reason that the res- 
ervation to the husband of the right to 
manage the property was, in effect, a 
power to change enjoyment and was 
therefore taxable under the provisions 
of Section 302 (d) of the Revenue Act. 
The case is now pending on appeal in 
the United States Circuit Court of the 
9th Circuit. 


There has been considerable specula- 
tion as to whether the famous 5 to 4 de- 
cision of the United States Supreme 
Court in the case of Helvering v. St. 
Louis Union Trust Company, 296 U. S. 
38 would be upheld. The answer appears 
to be in the affirmative. Stone v. Com- 
missioner, 38 B. T. A., held that the mere 
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possibility of reverter to the grantor, in 
an irrevocable trust, does not subject the 
corpus to federal estate taxes on his 
death. 


Federal Income Taxes 


In 1937, a given estate derives or- 
dinary income and profits from sales of 
assets. The estate is distributed in De- 
cember, 1937, under the terms of the 
will of the decedent, to three beneficia- 
ries in equal shares. A literal interpre- 
tation of Section 162 would seem to in- 
dicate that since all of the income has 
been distributed, the estate need report 
no income or pay any tax. The bene- 
ficiaries would have to return both and 
pay the tax, presumably on a pro rata 
basis. This understanding prevails 
among many authorities and is followed 
to a considerable extent by fiduciaries. 


The Board of Tax Appeals and some 
of the courts, however, hold that where 
the income is distributed as a gift or 
legacy, and therefore as corpus, the es- 
tate is entitled to no credit therefor and 
must pay the tax. Weigel v. Commis- 
sioner, 96 Fed. (2nd) 387 (C.C.A. 7th, 
1938). It seems that such income or 
capital gain is taxable to the distributees 
only when it is distributed as income by 
virtue of a specific provision in the will 
of the decedent, or other authoritative 
source. 

While it is by no means certain that 
the courts of the other circuits, or the 
Supreme Court will take the same view, 
the only safe course would seem to be 
for fiduciaries to file taxpayer’s returns 
and pay the tax. 


Another problem that remains un- 
solved involves the question as to whether 
improvements made by a lessee constitute 
income to the lessor either, (1) at the 
time the improvements are completed, or 
(2) at the expiration of the lease or upon 
default prior thereto. The leading case 
on this point, Hewitt Realty Company v. 
Commissioner, 76 F. (2) 880, held that 
regardless of contrary provisions in the 
regulations, the 16th amendment to the 
constitution does not permit improve- 
ments to leased property to be taxable as 
income to the lessor. However, the 
United States Court of Claims, in M. E. 
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Blatt Company v. United States, decided 
on May 1, 1938, upheld the regulation. 
It is probably safe to assume that the 
Commissioner will follow this latter de- 
cision until it is overruled by the courts. 


Possibilities of Reverter 


In Boeing v. Commissioner, 37 B. T. A. 
26, where the trust agreement provided 
that the corpus was to revert to the trus- 
tor, in the event the beneficiary should 
die before attaining the age of 30 years, 
the Board held, that the income from the 
trust was not taxable to the grantor 
since he had a mere possibility of re- 
verter. In Taylor v. Commissioner, 37 
B. T. A. 129, the trustor created an irre- 
vocable trust and provided that he should 
have the right, at any time after two 
years following his mother’s death, to 
terminate the trust and receive all of the 
trust property, both corpus and income. 
The board held that the income from this 
trust was taxable to the grantor. This 
case was distinguished from the Boeing 
case by reason of the fact that the trus- 
tor reserved more than a possibility of 
reverter. 


Of utmost importance to the commun- 
ity property states; in the Pacific Coast 
region, is the recent opinion rendered 
by the General Counsel of the Bureau of 
Internal Revenue (G. C. M. No. 20472) 
to the effect, that upon the sale, by an 
executor of a deceased husband’s estate, 
where the wife survives, of California 
community property acquired after July 
1927, one-half of the proceeds should be 
regarded as the property of the estate, 
and the tax upon the gain thereof should 
be paid by the estate, while the other 
one-half is taxable to the wife. This is 
directly contrary to the decision rendered 
in Barbour v. Commissioner 89 Fed. (2d) 
474, involving the community property 
law of Texas. 


The General Counsel overlooks two im- 
portant factors. First, the California 
Probate Code was modeled after the 
Texas Statute, and there are many cases 
holding that California courts should look 
to Texas decisions for a guide when call- 
ed upon to construe probate code pro- 
visions. Second, the courts of California 
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have held repeatedly that an executor is, 
in effect, a trustee for the creditors of 
the decedent and the legatees, devisees 
and others entitled to the estate. If the 
opinion of the General Counsel should 
be upheld by the courts in every estate 
involving community property where 
there is a surviving widow, she will be 
charged with a tax on one-half of the 
income derived by the estate. It will be 
extremely difficult to determine the pro- 
fits or losses from sales, since, so far as 
the wife is concerned, the original acqui- 
sition cost will be the basis, while the 
appraised values must be used as the 
basis for the estate. 


A Caveat 
We must not lose sight of the an- 
nounced intention of administration 


spokesmen to endeavor to force the re- 
peal, in 1939, of the most favorable fea- 
tures of the Revenue Act of 1938. Thus, 
the legislative picture remains uncertain 
for the moment. In the administrative 
structure, we may look forward to con- 
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tinued improvement, and we can rest as- 
sured that the high standard of our judi- 
cial system will remain unimpaired. 


A word of warning to fiduciaries in 
general, and corporate fiduciaries in par- 
ticular. While the legislative trend is 
generally favorable, there is a decided 
movement to retard, if not entirely to 
destroy, the use of trusts. We have as 
an example, the entire elimination after 
December 31, 1938, of the $4,000. exemp- 
tions from gifts made in trusts. Fur- 
ther, the personal exemption for income 
tax purposes, so far as trusts are con- 
cerned, has been reduced from $1,000: to 
$100. Also, a determined effort was 
made, in the preparation of the 1938 
Act, to combine the estate tax and gift 
tax through the adoption of a single cum- 
ulative transfer tax in their stead. 


The threat to trust business must not 
remain unchallenged. Everyone of us 
connected with the trust business should 
lose no time in expressing our attitude 
to our representative in Congress. 
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IENS or claims which are most like- 

ly to arise in connection with 
estate or trust administration fall into 
three categories. These are (1) the gen- 
eral lien for taxes not paid on demand; 
(2) the specific liens for estate and gift 
taxes; and (3) those potential liens 
which originate in the preferred status 
of the United States as a creditor. 


General Tax Lien—The governing sta- 
tute is (the former R. S. Sec. 3186) 26 
U.S.C.A. 1560 to 1567. This provides in 
substance that if any person liable to 
pay any tax neglects or refuses to pay 
it after demand the amount, including 
interest, penalties and costs “shall be a 
lien in favor of the United States upon 
all property and rights to property, 
whether real or personal, belonging to 
such person.” Unless another date is 
specifically fixed by law the lien arises 
at the time the assessment list is re- 
ceived by the Collector and continues 
until the liability is satis- 
fied or becomes unenforce- 
‘able by lapse of time. 

It is not “valid as against 
any mortgagee, purchaser 
or judgment creditor” until 
notice has been filed by the 
Collector in accordance 
with the law of the state in 
which the property subject 
to the lien is situated when- 
ever the state has by law 
provided for the filing of 
such notice, or, if the state 
law makes no such provi- 
sion then the notice is filed 
in the offiice of the Clerk of 
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the United States District Court. The 
second alternative need not be considered, 
as I believe all the states in the Union 
except Vermont and New Hampshire 
have made provision by law for the filing 
of such notice. 

Necessity of Demand. Possibly the 
lien is perfected only by demand, but re- 
lates back to receipt of the assessment 
list. Practically, it makes little differ- 
ence, as the two events usually occur 
close together in time. There is no re- 
quirement that demand be made in any 
particular way, and it may even be waiv- 
ed. Deficiencies in respect of income 
taxes may be assessed, with certain ex- 
ceptions, only after ninety days notice, 
during which time the taxpayer may file 
a petition with the Board of Tax Ap- 
peals. 


Extent of Lien 


The statute says that the tax shall be 
a lien “upon all property and rights to 
property, whether real or personal, be- 
longing to such person.” The property 
must belong to the tax debt- 
or, or if an interest in prop- 
erty it must be such inter- 
est as belongs to the tax 
debtor, not to someone else. 
For example, the Supreme 
Court has held that the 
Government has no priority 
of payment over general 
creditors of a _ bankrupt 
partnership on account of a 
tax due from one partner, 
since the only property be- 
longing to the taxpayer was 
his interest in the surplus 
if any over partnership 
debts. 
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Further, a bank’s right of offset for a 
debt will prevail over a Government lien 
on its debtor’s bank account, at least 
where the note is due or the debtor in- 
solvent. In general, it may be said that 
so far as the rights of third persons are 
concerned, the lien reaches only the in- 
terest of the tax debtor, and the Govern- 
ment stands in his shoes. So far as the 
tax debtor is concerned, the Government 
has certain rights not possessed by other 
claimants. An illustration is the rule 
that state exemption laws will not pro- 
tect the tax debtor. 


State Law Determinative 


In Re Rosenberg, 269 N. Y. 247 (1935) 
the Court of Appeals impliedly recogni- 
zes that it is for the state court to deter- 
mine whether the right which a Bene- 
ficiary had in trust income fell within 
the phrase, “All property and rights to 
property, whether real or personal, be- 
longing to such person.” The court held 
that the right in question was a “right 
to property.” 

It is not necessarily a precedent for 
the proposition, stated as one of univer- 
sal acceptance, that the income benefi- 
ciary of a spendthrift trust has any such 
property right in the trust or income as 
may be subjected to a Federal tax lien. 
Whether the trust was in terms spend- 
thrift does not appear. It is perhaps 
immaterial, since all trusts are spend- 
thrift by statute, except as to 10% of the 
income. Ready agreement may be had 
with the court’s statement that no state 
policy may interfere with the power of 
Congress to levy and collect taxes on in- 
come. This would mean of course that 
state exemption laws do not apply. 

The case involved fundamentally noth- 
ing more than a state exemption law, 
since the immunity from claims of cred- 
itors was based upon a statute. What- 
ever immunity the state could grant it 
could withhold, and the court finds the 
state constrained to withhold immunity 
as against the Federal Government. This 
seems materially different from the usual 
case where the instrument conferring 
the right defines its limits and those 
limits do not include assignees or en- 
cumbrancers. If the boundaries of the 
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property rights conferred are so limited, 
it may well be that not even the Govern- 
ment can invade them. 

The Rosenberg case illustrates the 
point that whether the judgment debtor 
has any property right of such character 
that it may be made the subject of a lien 
is a matter for the state law to deter- 
mine. 


Notice—Recording and Effect 


The statute says that the lien is not 
valid against “any mortgagee, purchaser 
or judgment creditor” until the requisite 
notice has been filed. Does this mean 
that the lien may be valid as against 
persons not falling within one of the 
three categories mentioned without such 
filing? 

The Treasury Department holds that 
notice of lien properly filed operates as a 
lien on bank deposits of and debts due 
the tax debtor without specific notice to 
the bank or the debtor. The Commis- 
sioner takes the position that the filing 
of the Collector’s notice establishes a lien 
on securities owned by the taxpayer and 
deposited with the Bank as collateral. 
This would, of course, be subject to any 
preexisting lien which the Bank held as 
against the collateral, but the inference 
is that as to subsequent loans made 
against the collateral without actual no- 
tice of the Government’s lien, the bank’s 
lien would be subordinate. 

In Western Union Telegraph Co. v. 
United States, 50 Fed. (2d) 102, (C.C.A. 
2, 1931), the court strongly intimates 
that the lien does not apply to a debt, 
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pointing out that the statutes make no 
provision for protecting a debtor who 
pays in ignorance of the lien, and that 
the provisions for protecting certain per- 
sons dealing with the debtor show that 
the lien is on tangible property only. 
The inferences drawn by the General 
Counsel and by the Second Circuit Court 
of Appeals as to whether the lien applies 
to debts seem to be diametrically opposed. 


Assuming for the moment that the 
General Counsel is correct, does a bank 
or other debtor paying out moneys from 
an account to a tax lien incur any liabil- 
ity to the Government? The Treasury 
Department does not so contend. The 
same doctrine has been applied in the 
case of payment of a debt owing by the 
tax debtor. Fact notice, not construc- 
tive notice, is required to fasten liability. 


Priority as Between Tax and Other Liens 


Liens of any kind which have attach- 
ed prior to the tax lien are superior to 
the latter. In stating that the Govern- 


ment lien has priority over all other 
liens subsequently attaching, I mean to 
say that the Government’s lien is prior 


to any lien voluntarily placed on the 
property by the tax debtor, or even to 
any lien arising without voluntary action 
on his part, such as through attachment 
or execution. 

The Government lien is also prior to 
any general tax lien which may subse- 
quently arise under state laws; and in 
cases of insolvency, the Government 
claim ranks ahead of all general liens, 
even though the former is junior in time. 
However, the tax lien is in the nature 
of a general lien, and it seems that it 
will yield precedence as to certain specific 
tax liens even though the latter accrue 
subsequently, e. g. lien for general prop- 
erty tax of a state or county or assess- 
ments by a municipality for street im- 
provements. 


Enforcement of Lien 


Under 26 U.S.C.A. 1568, as amended 
in 1936, the commissioner may direct a 
bill in chancery to be filed in a district 
court of the United States to enforce the 
lien of the United States for tax upon 
any property, real or personal, or to sub- 
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ject any property or rights to property 
owned by the delinquent to the payment 
of the tax. This procedure is substan- 
tially the same as for the enforcement 
of any other lien and presents no special 
problems. 

Distraint is an additional remedy 
available both as to personal and real 
property. Distraint is the actual seizure 
and corresponds roughly to a writ of 
execution, although the process is not 
judicial but executive. The remedy has 
been held applicable to enforce the Gov- 
ernment’s lien for estate taxes and to 
tangible property such as annuities. 


Relief as Against Tax Lien 


Frequently, in disposing of property 
or enforcing a lien against it, a federal 
lien appears of record. The procedure to 
clear the title to the property in such 
cases is prescribed by 26 U.S.C.A. 1569. 
This section contemplates a suit in the 
Federal court for the purpose of deter- 
mining the questions involved. There is, 
however, another remedy provided by an 
act of March 4, 1931, as amended (28 
U.S.C.A. Sec. 901-906) which prescribes 
a procedure and confers jurisdiction upon 
state as well as Federal courts for the 
foreclosure of mortgages and other liens 
on real estate or for the purpose of se- 
curing an adjudication touching any 
mortgage or other lien the United States 
may have or claim on the premises in- 
volved. 

The United States has a year to re- 
deem from sale under any prior lien. 
This statute provides that certain Gov- 
ernment liens may be released with the 
approval of the Comptroller General, but 
as tax liens are especially excluded from 
this category it would seem that the only 
method of clearing title where there is 
a junior federal tax lien is through a 
proceeding tantamount to foreclosure. 
and that means foreclosure by judicial 
decree. 

Suppose, however, the property is sum- 
marily sold under a trust deed by the 
trustee or that a mortgage is foreclosed 
without making the United States a 
party. In an ordinary case it would be 
possible to quiet title as against a junior 
claim, but it is questionable whether a 
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suit will lie for this particular purpose. 
There are cases holding that there can 
be no strict foreclosure as against the 
Government, and that only a sale of the 
property will remove the lien. On the 
other hand, in Minnesota Mutual Life 
Insurance Co. v. United States, 47 Fed. 
(2d) 942, (D. C. Tex, 1931) sale was 
held unnecessary where it appeared that 
there was no equity in the property upon 
which the Government could realize. 

In view of this conflict of authority 
it seems safest to assume that where 
you have such a situation it will be ne- 
cessary to bring suit to have the proper- 
ty sold, in which event the United States 
will have a year in which to redeem. 
However, if the Federal District Court 
can be persuaded to grant a strict fore- 
closure, in effect a decree quieting title, 
it would seem that the most that could 
be said of such a decree is that it may 
be erroneous and that it is not void. It 
would therefore be good in the absence 
of appeal. 

Release of lien.—26 U. S. C. A. 1563 
and 1564 provide for the issuance by 
the Commissioner of a certificate of re- 
lease if the collector finds that the lia- 
bility for the amount assessed has been 
satisfied or has become unenforceable or 
if a bond is furnished. Partial discharge 
may also be granted where the collector 
finds that the fair market value of the 
property remaining subject to the lien 
is at least double the amount of the lia- 
bility unsatisfied. He may also issue 
partial release upon receipt of payment 
of not less than the value, as determined 
by the Commissioner, of the interest of 


the United States in the part of the 
property to be so discharged. 


Estate Tax Liens 


Under Sec. 315 (a) of the 1926 Rev- 
enue Act, 26 U. S. C. A., Sec. 427, the 
Federal estate tax is a lien for ten years 
on the gross estate of the decedent, ex- 
cept such part as is used for charges 
against the estate and expenes of admin- 
istration. This lien is enforceable by 
sale. The General Counsel has held that 
this lien is distinct from that created 
under R. S. 3186 already discussed, and 
requires no filing of notice to make it 
effective. 

Suppose the lien has expired by lapse 
of time. Does this bar suit against de- 
visees or legatees to charge with a trust 
to the extent of the deficiency assess- 
ment the property distributed to them? 
Apparently not, where by reason of delay 
in assessment, coupled with proceedings 
in the Board of Tax Appeals, more than 
ten years have elapsed but suit is never- 
theless brought within the required time 
after the tax is assessed. 

The _ provisions regarding’ estate 
taxes are now found in Sec. 310 of the 
present statute (26 U. S. C. A. 474) re- 
quiring assessment within three years 
after the return is filed and prohibiting 
court proceedings to collect after the ex- 
piration of three years from filing of the 
return. That is, the filing of the return, 
not to due date of the tax, now starts 
the statute running. 

The running of the statute of limita- 
tions is, however, suspended for the per- 
iod. during which the commissioner is 
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prohibited from making the assessment 
or beginning distraint or a proceeding 
in court to collect; also during the pend- 
ency of proceedings before the Board of 
Tax Appeals and for sixty days there- 
after. These various proceedings may 
conceivably delay assessment for more 
than ten years, and as there are no cor- 
responding provisions extending the lien 
it would seem that the latter might ex- 
pire. The Government, if within the 
period specified by Sec. 310, could still 
collect, through impressing a trust on 
property in the hands of the distributees. 


Whose Liability 


The primary liability for the tax is 
that of the estate. Sec. 314 (b), 1926 
Act (26 U. S. C. A. 426 b). Under Sec. 
815 (b) (26 U. S. C. A. 427 b) liability 
for payment of the tax is made to at- 
tach to the property in the hands of vol- 
untary transferees including trustees, 
and the transferee or trustee is made 
personally liable for the tax, in addition 
to the lien upon the property itself. How- 
ever, the beneficiary of a trust existing 
at the donor’s death and included in his 
estate for tax purposes, is not personally 
liable for payment of the tax. Of course 
a beneficiary of a trust might be a trans- 
feree if he had received distribution of 
any part of the trust property. 


Since the lien attaches to any property 
transferred by a decedent in his lifetime 
under such circumstances that it consti- 
tutes a part of his gross estate for Fed- 
eral estate tax purposes, such property 
is secondarily liable. It is therefore of 
the utmost importance for a trustee hold- 
ing property voluntarily transferred by 
a decedent in his lifetime to see to it 
that the Federal estate tax is paid either 
out of the probate estate, or out of the 
trust property itself prior to making any 
distribution of that property. Although 
a distributee either from the estate itself 
or from a trust created under such cir- 
cumstances would hold the property sub- 
ject to the Government’s lien, there is 
always the possibility that the transferee 
might. dissipate the property so as to 
render the lien valueless and that the 
trustee might be called upon to answer 
to a personal liability. 
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The Commissioner may release any or 
all property of the estate from the lien 
if satisfied that the tax liability has been 
discharged or provided for. Sec. 315 
(a), 26 U.S. C. A. 427; Reg. 80. Art. 89. 


Gift Tax Lien 


Similar provisions apply to and create 
a lien for gift taxes. Sec. 510, Revenue 
Act of 1932, (26 U. S. C. A. 559). The 
gift tax is a lien on all gifts for ten 
years from the time the gifts are made. 
If it is not paid when due the donee be- 
comes personally liable for the tax to the 
extent of the value of the gift. Here 
again trustees receiving property by vol- 
untary transfer have the same responsi- 
bility that they have in respect of estate 
taxes. Release provisions are similar to 
those under the Estate Tax Act. 


Closing Agreements.—Under Sec. 606 
of the 1928 Revenue Act as amended in 
1938 (26 U. S. C. A. 1660) the Commis- 
sioner, with the approval of the Secretary 
of the Treasury, is authorized to enter 
into written agreements with any per- 
son as to the liability of such person, or 
of the person or estate for whom he acts, 
in respect of internal revenue taxes. 
Such agreements are conclusive in the 
absence of fraud or misrepresentation. 
The Treasury does not look with favor 
on these agreements but will consider 
such applications in certain cases, in- 
cluding estates, where the fiduciary de- 
sires a final closing agreement in order 
that he may be discharged. 


Potential Tax Liens 


A species of claim which is not in the 
first instance, and may never become a 
lien, has some of the characteristics of 
a lien in that it carries with it certain 
priorities due to the fact that the cred- 


itor is the United States. This species 
of claim may be made an actual lien by 
appropriate action of the Federal Gov- 
ernment. 

31 U.S. C. A., Sees. 191 and 192, pro- 
vide in substance that whenever any per- 
son indebted to the United States is in- 
solvent or whenever the estate of any 
deceased debtor is insufficient to pay all 
his debts, the debts due to the United 
States shall be first satisfied. Every 








executor, administrator, assignee or 
other person who pays any debt due by 
the person or estate from whom or for 
which he acts before he satisfies debts 
due to the United States from such per- 
son or estate is personally answerable for 
debts due the United States. 

These sections do not confer a lien 
and do not, therefore, bring matters fall- 
ing within their scope within the pro- 
visions governing strict liens. Sec. 191 
applies only in cases of insolvency and 
its application has been denied in cases 
of equity receivership, bank liquidations, 
etc., where the fact of insolvency did not 
appear, or where it was not the species 
of insolvency contemplated by this sta- 
tute. 


The two sections deal with one subject 
matter and are to be construed together. 
Of these sections the Supreme Court says 
that priority does not attach while the 
debtor continues the owner and in pos- 
session of the property; no evidence can 
be received of his insolvency until he 
has been divested of his property in one 
of the modes stated, that is through 
death, voluntary assignment, bankruptcy, 
etc., and whenever he is thus divested 
of his property the person who becomes 
invested with the title is made a trustee 
for the United States and is bound to 
pay their debts first. 


I have already referred to Sec. 313 
(b) of the 1926 Act under which the ex- 
ecutor can obtain clearance as to estate 
taxes. Sec. 275 provides a similar rem- 
edy as to income taxes, providing that 
assessments of income taxes due from a 
decedent or from his estate during the 
period of administration must be made 
within eighteen months after written re- 
quest therefor by the fiduciary. A fidu- 
ciary, therefore, by filing request for 
such assessment immediately upon his 
appointment, can at the end of eighteen 
months act safely if no assessment has 
been made or suit begun for the collec- 
tion of the tax. 


There seem to be no similar provisions 
as to gift taxes where the donor has filed 
no return or a fraudulent return (Secs. 
517, 526, 1932 Act), (560 and 575 of 26 
U. 8. C. A.). As to taxes possibly fall- 
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ing within this category, it is necessary 
that the fiduciary ascertain the facts and 
that he act with circumspection respect- 
ing any transactions which may invite 
suspicion. 


Priority as Between Taxes Due the United 
States and a State 


The claim of United States is pre- 
ferred, where the debtor is insolvent and 
the state has only a general lien, even 
though prior in time. Suppose the state 
has a specific lien for taxes. Apparently 
such a lien will prevail over the claims 
of the United States, where the state has, 
prior to the divestiture of the debtor’s 
property in one of the statutory modes, 
brought about a change of title or pos- 
session through seizure. Anything short 
of seizure apparently will not avail. 

As to priority between taxes due the 
United States and specific liens, such as 
a mortgage, see Note 77 L. Ed. 774. Ap- 
parently the mortgage if first in time, 
will prevail, even in cases of insolvency. 
I venture to predict that the mortgage 





TRUST COMPANIES 


ATES 


TT - 


ie 
. We 
0 


i 








RICHMOND, Va. 
C THE SAFE EXECUTOR } 
Some of the Largest Estates Administered in the 
State of Virginia are handled by this Company 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


will prevail when the issue is directly 
presented. Where you have an insolvent 
estate or fund and the United States has 
claims against it for unpaid taxes, it is 
reassuring to know that expenses of ad- 
ministration have priority. 


As to widow’s allowance there are at 
least four rulings of the Bureau of In- 
ternal Revenue (under the laws of Geor- 
gia, Pennsylvania, Missouri and Colo- 
rado) to the effect that this item comes 
ahead of a claim for Federal income 
taxes against the decedent in his life- 
time. There is a Board of Tax Appeals 
decision, arising in Illinois, to the same 
effect. 


Various cases apply the same principle 
to funeral expenses, which are due not 
from the deceased but from the estate. 
See recent New Jersey case, Estate of 
Holmes, 1 Atl. (2d) 42 (1938) (reported 
in September Trust Companies, p. 378). 
The rule seems to be different, however, 
as to expenses of the last illness. 


Where the statute authorizes or the 
court validly orders the personal repre- 
sentative to carry on a decedent’s busi- 
ness, expenditures made in connection 
therewith would seem to be expenses of 
administration. If such is the case, it 
apparently follows that if losses were 
sustained and payment of a government 
lien thereby postponed or defeated, the 
personal representative would not be per- 
sonally liable. The same rule does not 
apply, at least in California, to money 
borrowed by the personal representative 
to carry on the decedent’s business. It 
does not rank as payment of an expense 
of administration, therefore, it would 
seem to follow that a government tax 
claim would rank ahead of advances made 
for this purpose. 

Leaving aside cases where the tax is 
automatically a lien, as in the case of 
estate or gift taxes, it seems that a fidu- 
ciary distributing property against which 
the United States has a possible claim 
incurs no liability if he has no knowledge 
of facts which would put a prudent per- 
son on inquiry as to the existence of the 
claim. If there is a known likelihood 
of a Federal claim accruing, it will not 
do to hasten distribution so as to leave 
nothing to pay it. 


Double Bank Stock Liability 


A proposal to eliminate double liability 
on State bank stock was defeated in IIli- 
nois, although a 3 to 1 majority voted for 
it, because so many ballots were unmarked 
that the requisite majority of all votes cast 
was not obtained. In West Virginia, such 
an amendment was carried by 4 to 1. 


So () 
Delaware Bankers Appoint 


of the 
Delaware Trust Company, Dover, has been 
elected president of the Delaware Bank- 


Howard M. Buckson, manager 


ers Association. Officers of the trust 
company section are: Rodman Ward, trust 
officer, Equitable Trust Co., Wilmington, 
Chairman; Samuel H. Carothers, assistant 
trust officer, Security Trust, Wilmington, 
vice chairman; Harvey C. Jones, president, 
National Bank of Smyme, secretary; Jo- 
seph L. Marshall, cashier, Lewes Trust 
Company, Lewes, executive committee and 
J. E. Scanlon, cashier, First National 
Bank, Dover, executive committee. 
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OME trust men have taken the posi- 
tion that the Securities Act of 1933 
is sufficiently broad to embrace our ac- 
tions in transferring and registering 
stock while others contend that the Act 
has no such application. The result is 
that many trust companies have refused 
to accept appointments to act for stock 
issues claimed to be exempt by reason of 
exemption granted by the Act. The re- 
plies from the eastern seaboard were 
most apprehensive about accepting such 
appointments. 
A letter of inquiry, together with a 
form of questionnaire, was sent to 70 of 


the leading trust companies of the United 


States. Replies were received from 49 
but of this number 26 of them gave no 
assistance because of the lack of any ex- 
perience with the problem. Unfortunate- 
ly, there are no decided cases on this 
question to guide our policies, while the 
rulings of the Securities and Exchange 
Commission are very few. It should be 
remembered that this Act in no wise re- 
places or supplants any State Blue Sky 
Law. It merely supplements any such 
laws. 


Ordinary Responsibility of a Transfer 
Agent or Registrar 

The authority of either a Transfer 
Agent or of a Registrar is conferred by 
the resolution of the appointing corpora- 
tion and consequently is limited by that 
resolution. 

I believe that a Transfer Agent or a 
Registrar is merely a servant of the corp- 
oration, performing routine duties under 
the circumscribed authority of a limited 
agency appointment and if acting in 
good faith and in the belief that the is- 
suer is not violating the Securities Act 


of 1933, should not be held subject to the 
penalties of the Act arising out of the 
issuance and sale of securities in viola- 
tion thereof. This conclusion is shared 
by the majority of those who answered 
my questionnaire. 


On this point, Mr. Chester T. Lane, 
Assistant Counsel of the Securities and 
Exchange Commission, in a letter ad- ° 
dressed to my trust company on June 7, 
1938, states: 


“T do not believe that the mere de- 
livery of a certificate to the issuer by a 
Transfer Agent or Registrar, whose du- 
ties are purely mechanical, involves a de- 
livery after sale within the meaning of 
the Act, even though the Agent or Regis- 
trar may know that the issuer intends to 
make delivery to the subscriber.” 


In my 
question: 


questionnaire appeared this 


“In your opinion, is a Corporate Trans- 
fer Agent or Registrar merely a mechan- 
ical instrumentality performing routine 
duties and as such not subject to the pen- 
alties of the Securities Act of 1933?” 


Of the 19 replies to this question, 12 an- 
swered in the affirmative and 7 in the 
negative. One very well-known middle 
western trust company makes this com- 
ment in replying in the affirmative: 


“However, the Act is not sufficiently 
explicit to make this a foregone conclu- 


sion and for that reason we feel that . 


Transfer Agents and Registrars should 
avoid the appearance of a possibility of 
such violation.” 


I am not complaining because we are 
charged with higher standards than in- 
dividuals, but this should be done only as 
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to the duties which we undertake to per- 


form. If the Transfer Agent or Regis- 
trar is to be held liable together with the 
issuer for the sale of the stock, why then 
should not the printer who prints the cer- 
tificates, the attorney who advises the 
corporation and the bookkeeper who 
keeps the company accounts also be 
charged with similar responsibility? 
Another large and well-known trust 
company in the Great Lakes area states: 


“Simply as a service to our principals 
we make certain at the time of our ap- 
pointment that the corporation, or its 
counsel, has given some thought to the 
necessity of registration of the Securities 
under the 1933 Act. Having once ap- 
prised our principal, or its counsel, of the 
existence of the Act, and its require- 
ments, we feel that our duty is done.” 


When Fiduciary is Liable 


It is of interest to note the following 
excerpt from a letter written by Baldwin 
B. Bane, Chief of the Securities Division 
of the Federal Trade Commission, on 
June 8, 1934, to Prentice-Hall, Inc.: 


“In a case of a transfer of outstanding 
securities, where a transfer agent acts 
neither as agent for an issuer, for an un- 
derwriter, nor for a dealer not yet en- 
titled to the exemption of the third clause 
of Section 4 (1) of the Securities Act, 
the transfer agent in our opinion will in- 
cur no liability under Section 5 by reason 
of the exemption of the first clause of 
Section 4 (1) with reference to ‘transac- 
tions by any person other than an issuer, 
underwriter or dealer.’ ” 


“On the other hand, at the time of the 
original issuance of securities, a transfer 
agent will ordinarily be acting as agent 
for the issuer to make delivery of the se- 
curities to subscribers. Also, for a pe- 
riod thereafter, a transfer agent may be 
enacting as agent for an underwriter or 
for a dealer in a non-exempt transaction 
by such dealer in making delivery of se- 
curities to purchasers from such under- 
writer or dealer. As agent for any such 
person in making delivery of a security 
after sale, the transfer agent would not 
be entitled to claim an exemption for its 
activity under the first clause of Section 
4 (1) of the Securities Act. 

“Tt would seem, therefore, that in such 
cases a transfer agent, in dealing with a 
security as to which a registration state- 
ment should be in effect, but is not, would 
violate Section 5 (a) (2) should it cause 
to be carried through the mails or in in- 
terstate-commerce, by any means or in- 
struments of transportation, any such 
security for the purpose of *** delivery 
after sale. 

“Likewise, a transfer agent would ap- 
pear to violate Section 5 (b) (2) should 
it cause to be carried through the mails 
or in interstate commerce any such se- 
curity, i.e., a security concerning which 
a registration statement is in effect for 
purpose of *** delivery after sale, unless 
accompanied or preceded by a prospectus 
that meets the requirements of Section 
10.” 


Of 13 replies to the question, 5 stated 
that stock certificates of an original issue 
are returned to the issuer or the under- 
writer, and are not delivered to the sub- 
scriber. Until the Act is either clarified 
by amendment, or is interpreted by court 
decisions, this appears to be a safer 
method of operation. 

The definitions set out in Section 2, 
of the terms “sell”, “issuer”, “under- 
writer” or “dealer” cannot by the very 
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explicit limits of those definitions be con- 
strued to include any of the duties or 
acts of a Transfer Agent or Registrar, 
but one of the writers on the Act says:* 


“A company engaged solely in the trust 
business would probably not be a dealer, 
but if it has a bond department and ex- 
ecutes buy and sell orders for its cus- 
tomers it may very well be classed as a 
dealer, thereby bringing within that clas- 
sification all transactions in all depart- 
ments relating to a given issue of securi- 
ties, °°” 


I have found no case in which a Trans- 
fer Agent or Registrar was joined in a 
suit to recover on a securities sale being 
prosecuted under any State Blue Sky 
Law. This seems to be particularly sig- 
nificant since many of the state laws on 
the regulation of sale of securities are 
very broad. 


Penalties Under the Act 


The penalties inflicted by the Act in 
connection with issues not registered and 
which might apply to a Registrar or 
Transfer Agent are both civil and penal 
in nature. 


[Section 5(a), as limited by Section 4, is 
discussed above in the letter of Baldwin 
Bane. 

Section 12 covers civil liabilities for sell- 
ing any security through false statement or 
omission of a material fact in interstate 
commerce or through the mail, or selling a 
security in violation of Section 5. 

Section 17 covers fraudulent interstate 
transactions, and makes unlawful, (a) in 
the sale of any securities, the use of any 
instruments in interstate commerce or the 
mails, to employ any device to defraud, or 
obtain money or property by any untrue 
statement of a material fact or an omission 
to state a material fact or engage in any 
transaction, practice, or course of business 
which operates as a fraud upon the pur- 
chaser. 

It (b) also makes it unlawful to publish 
or circulate any notice, circular, etc. which, 
though not purporting to offer a security 
for sale, describes such security for a con- 
sideration received or to be received, directly 
or indirectly, from an issuer, underwriter, 
or dealer, without fully disclosing the re- 


*Securities Act of 1933, by Guido Pantaleoni, 
Jr. of White & Case; 57 Trust Companies, 377. 
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ceipt, whether past or prospective, of such 
consideration and the amount thereof. 

(c) The exemptions provided in Section 
3 do not apply to the provisions of this sec- 
tion. 

Section 24 on Penalties provides that any 
person who wilfully violates any of the pro- 
visions of this title, or the rules of the Com- 
mission, or any person who wilfully, in a~ 
registration statement filed under this title, 
makes any untrue statement of a material 
fact or omits any material fact, shall be 
fined not more than $5,000 or imprisoned no 
more than five years, or both.—Edit] 


Both Sections 12 and 17 (a) relate to 
acts in connection with the sale of secur- 
ities, and it is difficult to conclude that 
the ordinary Transfer Agent or Regis- 
trar is involved in the sale. 


The letter of Baldwin B. Bane, refer- 
red to above, states in part: 


“The word ‘wilful’ as used in Section 
24 would seem to require more than an 
intention to commit the act which is a 
violation of the Statute. At the most it 
seems that liability for a wilful violation 
could be incurred only if the transfer 
agent (1) had knowledge of the facts 
that made its acts a violation, or (2) 
purposely kept itself in ignorance of such 
facts, or (3) was grossly indifferent with 
respect to trying to ascertain such facts.” 


The important thing, therefore, is to 
avoid any connection with the sale, or 
offering for sale of a non-registered se- 
curity, or doing any Act ‘which would 
come within the definitions of an issuer, 


underwriter or. dealer. The Securities 
Act does not invalidate the security. It 
merely imposes civil and penal liabilities 
for violation of its provisions. 
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Use of the Mails 


The enactment of Section 17 (a) with 
respect to the use of the mails did not 
add any greater hazard or liability than 
already existed under Section 338 of 
Title 18 of the United States Code, as 
enacted in 1909. There have been many 
prosecutions under this section for fraud- 
ulent sales of securities, but so far as I 
have been able to determine, no Transfer 
Agent or Registrar was included. 


Section 17 applies, notwithstanding the 
exemptions granted by Section 3, which 
makes it necessary to bear it in mind in 
connection with the recommended . pro- 
cedure which follows. 


Section 5 is considerably limited by 
Section 4 so that in effect it applies only 
to transactions of an issuer, underwriter 
or dealer. 


Strictly speaking, the activities of a 
Transfer Agent or Registrar could not 
be embraced within that definition unless 
a court should rule that a Transfer Agent 
in countersigning the stock certificate 
performed the final act to create a valid 
certificate of stock.* This would be a 
very strained construction, particularly 
in view of a further provision in Section 
2(4) in which it is provided that ‘In the 
case of a Trust, Committee, or other 
legal entity, the Trustees or Members 
thereof shall not be individually liable 
as issuers of any securities.***” This 
further provision indicates an intention 
on the part of the framers of the Act to 
charge the principal with liability. <A 
well-known Massachusetts Trust Com- 
pany states: “We have been advised by 
counsel that a Transfer Agent is not an 
issuer within the meaning of the 
Act.” 


An essential element (of the definition 
of an underwriter in Section 2(11)) is 
the purchase of a security from an issuer 
with a view to selling it. While it also 
includes a direct or indirect participa- 
tion, I do not believe that the ordinary 
Transfer Agent or Registrar is involved 
in either the purchase or the sale. 

Section 2 (12) defines a dealer as: 


*See Pace v. United States, 94 F. (2d) 591 
(1938), which, while not in pcint, throws some 
light on the attitude a court might take. 
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“The term dealer 


means any person 
who engages either for all or part of his 
time, directly or indirectly, as Agent, 
Broker or Principal, in the business of 


offering, buying, selling or otherwise 
dealing or trading in the security issued 
by another person.” 


A Transfer Agent or Registrar can hard- 
ly be included in that definition. 


The opinion of counsel of a well-known 
Trust Company in the Great Lakes area, 
is to the same effect with respect to all 
three terms. 

It is interesting to note that the Se- 
curities Exchange Act of 1934, which 
provides for the regulation of securities 
exchanges and of over-the-counter mar- 
kets, in defining the terms “broker” and 
“dealer” expressly excludes a bank from 
these two terms. 


Exemptions Under the Act of 1933 


Section 3 of the Act lists the various 
securities exempted from the operation 
of the Act. Generally speaking, we, as 
Transfer Agent or Registrar, are not 
particularly concerned with the exemp- 
tions covered by Section 3 (a) (1) to 
Section 3 (a) (8), inclusive, most ap- 
pointments as Registrar or Transfer 
Agent falling within the exemptions cov- 
ered by Section 3 (a) (9), (10) and (11) 
and Section 3 (b). 


Section 3 (a) (9) provides for the 
exemption of “any security exchanged by 
the issuer with its existing security 
holders exclusively where no commission 
or remuneration is paid or given directly 
or indirectly for soliciting such ex- 
change.” This section presents very little 
difficulty if the Registrar or Transfer 
Agent can clearly determine that no com- 
mission or other remuneration is paid for 
soliciting such exchange. The Federal 
Trade Commission took the position that 
it does not prohibit the incurring and 
payment of expenses for such a transac- 
tion, saying: “The dividing line would 
thus distinguish between payments 
which are in essence for promotional ac- 
tivities as distinguished from payments 
which cover the expenses incidental to 
such an exchange.” 

Section 3 (a) (10) covers the ex- 
change of securities pursuant to a hear- 
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ing before any court, official or agency 
of the United States or by any state or 
territory banking or insurance commis- 
sion or other governmental agency ex- 
pressly authorized by law to grant ap- 
proval to such an exchange. The Chand- 
ler Act provides that the Federal District 
Court must submit to the Securities and 
Exchange Commission for its considera- 
tion and advisory report, reorganization 
plans in connection with corporations 
whose liabilities are in excess of $3,000,- 
000.00. The Commission is given dis- 
cretion as to whether or not it will as- 
sume this responsibility. The court also 
may ask for advisory reports in cases 
where the liabilities are less than $3,000,- 
000.00. Any Registrar or Transfer Agent 
contemplating the acceptance of an ap- 
pointment under Section 3 (a) (10) 
should have no difficulty in determining 
the validity of the exemption. 

Section 3 (a) (11) covers “any secur- 
ity which is a part of an issue sold only 
to persons resident within a single state 
or territory where the issuer of such se- 
curity is a person resident and doing 
business within or is a corporation in- 
corporated by and doing business within 
such a state or territory.” Various trust 
companies which have accepted appoint- 
ments for securities claimed to be exempt 
under this section have adopted the use 
of a form of certificate to be signed by 
the subscriber reciting that he is a bona- 
fide resident of the particular state with- 
in which the securities are being sold. 
Other trust companies have taken the 
position that, notwithstanding such a 
certificate, if in fact any one subscriber 
was not a resident of the particular state 
the entire exemption would be lost and 
all participants would be subject to Sec- 
tions 12 and 24. 


Effect of Non-Residence 

This position seems to be supported, 
inferentially at least, by proceedings be- 
fore the Commission, entitled “In the 
Matter of Petersen Engine Co. Inc. (File 
No. 2-2324; Release No. 1627, Dec. 2, 
1937). However, opinions are not en- 
tirely in accord on this phase of the prob- 
lem. 

Assume that, notwithstanding the cer- 
tificate of the purchaser, declaring that 
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he is a resident of a given state, he is 


actually domiciled in another state. 
Should the undisclosed true residence of 
the buyer enable him to relieve himself 
of his contract? The intention of the 
parties to do a legal act will not be de- 
feated by one of those parties who rep- 
resented he had local residence and now 
seeks to recoup his investment by setting 
up foreign residence. 

The remaining subscribers may seek 
to recover their investment on a claim 
that the exemption from the Act was 
voided. There is no court decision on 
the question. In one instance, the Com- 
mission sought a preliminary injunction 
against the distribution of unregistered 
stock. Although the court did find there 
was no violation of the Act in that case, 
it at least indicated that in applying the 
Act it would avoid inequity and injus- 
tice. S. EB. C. v. Federal Compress and 
Warehouse Co., et. al. 88 F. (2nd) 1018. 

If the issuer finds he is able to sell 
only part of the issue to residents of one 
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state, he must either get along on what 
he has sold, or start on a new issue. He 
cannot register the balance after part has 
been sold, according to the opinion of 
counsel for the S. E. C. 


A Verbal Distinction 


Section 3 (a) (11) does not refer to 
a security sold only to residents of a 
single state. If that language had been 
used, the effect of the exemption would 
be considerably circumscribed. 
ident of a state is one legally domiciled 
therein with the intention of making it 
his permanent home. The actual lan- 
guage used is “Any security which is 
part of an issue sold only to persons res- 
ident within a single state or terri- 
tory.***” It could well be argued that 
a person “resident within” a state is one 
who is merely residing therein, whether 
temporarily or permanently. No such 
distinction is made by the counsel for 
the Commission. In the Securities and 
Exchange Commission Release No. 1459, 
under date of May 29, 1937, General 
Counsel Allen E. Throop says in part: 


“In any consideration of the exemption 
it is essential to appreciate that its ap- 
plication is thus expressly limited to 
cases in which the entire issue of securi- 
ties is’ offered and sold exclusively to 
residents of the state in question. *** If 
the exemption is to be available ‘it is 
clearly required that the securities at the 
time of completion of ultimate distribu- 
tion shall be found only in the hands of 
investors resident within the state.’” See 
Brooklyn Manhattan Transit Corp. 1 
S.E.C. 147, (1935). 


In answer to the question “Do you re- 
quire a certificate of residence, signed by 
the subscriber?” 2 trust companies an- 


swered “yes” and 4 answered “no.” One 


San Francisco bank stated: 


“If the corporation indicates that the 
stockholder requesting the issuance of a 
certificate is a resident of our State, we 
feel that we have acted with ordinary 
diligence and do not feel that we should 
adopt a policy of suspicious watchful- 
ness.” 


The last exemption granted is under 
Section 3(c) which authorizes the Com- 
mission to add any additional exemptions 


A res- 
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in its discretion and subject to its rules 
and regulations and on such terms and 
conditions as may be prescribed therein, 
provided that the aggregate amount at 
which any such issue is offered to the 
public shall not exceed $100,000.00. Pur- 
suant to this section the Commission en- 
acted Regulation “A” covering securities 
other than oil and gas interests. A care- 
ful study of this Regulation, and the 
Rules thereunder, is recommended. No 
particular difficulty should be experienced 
in observing the requirements. 


The sale of oil and gas interests is 
covered by Regulations B and B-T which 
are not material in this discussion since 
a Registrar or Transfer Agent will rare- 
ly, if ever, be asked to act in connection 
with that type of security. 


Where No Public Offering 


Under Section 4 it is also provided 
that Section 5 shall not apply to trans- 
actions by an issuer not involving any 
public offering; and also certain dealer 
transactions. None of these transac- 
tions are, however, removed from the ef- 
fect of Sections 12(2), 17 or 24. On the 
matter of a public offering the Commis- 
sion enacted Rule No. 152 which pro- 
vides: 

“The phrase shall be deemed to apply 
although subsequently thereto the issuer 
decides to make a public offering and/or 
files a registration statement.” 


It will be seen from the Commission’s 
Release No. 285 that whether or not there 
is to be a public offering is a question of 
fact which may offer some difficulty 
where larger amounts or a substantial 
number of offerees are involved. A care- 
ful study of this Release, and of the sev- 
eral decided cases is recommended. In 
S. E. C. v. Federal Compress and Ware- 
house Co., 88 Fed. (2nd) 1018—(1936), 
it was held that the sale of 90,000 shares 
of treasury stock exclusively to its com- 
mon stockholders was a “transaction by 
an issuer not involving any public offer- 
ing’ and therefore exempt under Section 
4(1). But, in another case where the 
sale of its securities by a corporation, 
which had agreed to purchase all the as- 
sets of another corporation, to the stock- 
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holders of both corporations (a consoli- 
dation being contemplated), the court 
held that there was a public offering. 
(S. E. C. v. Sunbeam Gold Mines Co., et 
al., 95 F. (2nd) 699, 1938). 


Recommended Procedure 


From the foregoing discussion, [it will 
readily appear that] there is a certain 
amount of business risk which may be 
incurred. Every trust company must de- 
cide whether or not it is willing to as- 
sume that risk. The risk is not as great 
as it seems at first blush. 

While it may appear somewhat incon- 
sistent with the “no liability” theory, the 
procedure herein outlined is suggested in 
order that our operations may be con- 
ducted as safely as possible and at least 
until some of the doubtful points are 
cleared up either by amendment of the 
Act or Court Decisions. 

(1) Accept appointments only from 

reputable corporations. 

(2) Decline the acceptance of appoint- 
ments involving speculative enter- 
prises. 

(3) Secure the opinion of counsel for 
the issuer that the company is 
properly organized and validly 
existing and that the shares are 
not to be registered with the Se- 
curities and Exchange Commis- 
sion and stating clearly the facts 
on which exemption from the Act 
is claimed. 

Secure certified copies of orders, 
decrees, permits, reorganization 
plans, etc., necessary to properly 
qualify the exemption claimed. 
In connection with an original 
issue of any stock, deliver the cer- 
tificates back to the issuer and let 
the issuer make delivery either 
to the underwriter, the broker or 
the subscriber. 

If exemption of the particular is- 
sue is claimed under Section 3 (a) 
(11) covering sales within any 
one state, require a satisfactory 
showing from the issuer and the 
underwriter or broker that sales 
will be confined to persons resident 
within the state. As an addition- 
al safeguard, you might require a 
certificate of residence signed by 
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each subscriber and that the sub- 
scriber state therein that he is 
acquiring the securities as an in- 
vestment and not for purposes of 
resale. One large bank in Calif- 
ornia goes one step further and re- 
quires that the original subscrip- 
tion agreement be delivered to and 
filed permanently with it. 

Should you receive notice or have 
any grounds for believing that the 
issuer, or his underwriter, or 
broker, has violated or is violat- 
ing any provisions of your state 
Blue Sky Law or of the Securities 
Act of 1933, resign at once. 
Notify the Securities and Ex- 
change Commission that you are 
acting as Transfer Agent or Reg- 
istrar and request it to notify you 
if it issues any warnings or in- 
tends to take any steps against 
the corporation. 

The suggestion was made that the 
subscription agreement in connec- 
tion with any issue for which ex- 
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emption is claimed under Section 
3 (a) (11) contain a statement 
substantially as follows: 


“It is understood that the sale of the 
above described stock to me is condition- 
ed upon the fact that I am a bona-fide 
resident of the State of _. ‘ad 


(10) A prominent Underwriter in Los 

Angeles requires that a prospectus 
meeting all the requirements of 
the Securities Act of 1933 be pre- 
pared and distributed to all sub- 
scribers even though exemption 
for the security is claimed under 
the Act. 
Another Underwriter in operat- 
ing under Section 3 (a) (11) will 
sell only to subscribers who are 
registered voters. An actual check 
is made in the office of the Regis- 
trar of Voters. 


My questionnaire asked this question: 


“Do you favor an amendment to the 
Act to clearly ‘define the duties and re- 


sponsibilities of a Transfer Agent or Reg- 
istrar as to any securities affected by the 
Act?” 


Of the 20 replies to this question, 15 
were “yes” and 5 were “no.” One reply 
made this comment: 


“We are not in favor of an attempt be- 
ing made to have the Act amended so as 
to define the duties and responsibilities of 
the Transfer Agent and Registrar be- 
cause we feel that if the attempt were 
made that it most likely would result in 
these agencies being brought within the 
provisions of the Act. It probably would 
be much simpler to secure a ruling than 
it would be to obtain an amendment and 
would afford just as much protection.” 


This further question was asked: 


“Is your institution willing to actively 
support such an amendment through your 
State Association or the ABA?” 


to which 10 replied “yes” and 5 replied 
“no.” Several of the replies indicated 
that they favored an amendment to the 
Act but only in connection with a gen- 
eral program seeking to clarify other por- 
tions of the Act applying to other phases 
of the investment banking business. 


Changes in Revenue Law 
Recommended 


The Committee on Federal Taxation 
of the American Institute of Accountants 
has urged among its many recommenda- 
tions for amendment of the Revenue Act 
several changes affecting estates, trusts, 
and gifts. These suggestions, based on 
replies to a questionnaire, include: clar- 
ification of the law with respect to valua- 
tion of large blocks of stock; allowance 
of decedent’s charitable pledges as de- 
ductions for estate tax purposes; credit 
against the estate tax of gift taxes at 
highest gift tax rates paid instead of 
average rate paid in year of gift; con- 
solidation of estate tax law into one act; 
extension of time for filing income tax 
returns to 15th day of fourth month after 
close of taxable year; and striking out 
from law Section 820 until it can be re- 
drafted. 





Insurance Provisions of Bond Indentures 


Administrative Functions of Trustee In Protecting Trust Property 


LEON CASTEL 
Wells Fargo Bank and Union Trust Company, San Francisco, California 


7? HILE, as in the case of the trustee 
of a personal or testamentary trust, 
the corporate trustee under a bond in- 
denture is bound to act in highest good 
faith, and to be diligent in the admin- 
istration of the trust, the corporate trus- 
tee is trustee only of a contract between 
the borrower of money (the trustor) 
and the lenders (the bondholders), to 
which contract the corporate trustee be- 
comes a party to accept well defined du- 
ties and cbligations expressed in the in- 
denture, 


Insurance Requirements of Indenture 


The indenture selected is one constitut- 
ing a prior lien on a number of discon- 
nected parcels of improved real estate 
belonging to a corporation and from 
which it receives rentals. Briefly, the 
indenture provides for the maintenance 
of the following kinds of insurance: 


(a) Against loss or damage by fire, in an 
amount not less than 85% of the fair 
insurable value,—the policies to bear 
endorsements waiving the “fallen 
building” clause. 

Against loss or damage by earth- 
quake in an amount not less than 85% 
of the fair insurable value of certain 
of the buildings and structures, be- 
cause of the character of such struc- 
tures, the policies to be in standard 
deductible form. [Consideration 
should be given to the location of the 
property with reference to types of 
natural catastrophes which might oc- 
cur, e.g., windstorm, tornado.] 
Against loss of income or revenue as 
the result of fire, such insurance to 
be for an amount not less than 50% 
of the annual income prevailing at the 
time of any such loss. 

(d) A reasonable and usual amount of 
Public Liability and Workmen’s Com- 
pensation Insurance. 


All policies are to be of insurance com- 
panies and in form satisfactory to the 


Trustee. All policies, excepting (d), 
shall provide that loss, if any, shall be 
payable to the Trustee and shall be de- 
posited with the Trustee. 


Initial Operating Procedure 


The insurance being directly related 
to the security for the benefit of the 
bondholders, the Trustee, before certify- 
ing and delivering bonds, will have de- 
termined: 

1. That the insurance then in force is 
sufficient to meet the requirements of the 
indenture. In that connection the in- 
denture expressly provides that the trus- 
tee shall not be responsible for the in- 
suring of any portion of the trust estate, 
nor is there any provision directing the 
trustee to ascertain the required amount 
by means of an independent determin- 
ation. At this point, the trustee may 
accept assurances from the company in 
the form of a showing made by a certif- 
icate officially executed on its behalf, 
which certificate, by virtue of the fur- 
ther provisions of the indenture, and in 
the absence of knowledge on the part 
of the trustee of facts which might lead 
the trustee to doubt that the indenture 
requirements are being fully complied 
with, may be accepted as conclusive 
evidence of the facts therein contained. 

2. That the insurance then in force is 
written by insurance companies satis- 
factory to the trustee [an unincorporated 
insurance association would not qualify]. 
Here the trustee also considers the ques- 
tion as to whether or not the risk is 
properly diversified among the several 
insurance companies concerned [even 
though considerable savings in premiums 
are possible through purchase from a 
single company]. In considering the 
standing of the individual insurance com- 
pany, reference is had to standard ser- 
vices, their advance bulletins and other 
sources. However, the mere fact that a 
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company is not a member of the Board 
of Fire Underwriters, is not in itself 
the determining factor in the Trustee’s 
decision to either approve or disapprove 
of a company; rather it is the question 
of the company’s ability and disposition 
to satisfactorily perform under its con- 
tract. 

3. That the insurance then in force is 
provided for by policies which are stand- 
ard in form and which do not contain 
any endorsements detrimental to the in- 
terests of the bondholders; also that im- 
mediate notice be given to the insurance 
companies regarding the mortgaging of 
the property covered, preliminary to the 
attaching to each policy, other than those 
relating to Public Liability and Work- 
men’s Compensation Insurance, of the 
mortgagee clause in the form approved 
by the trustee’s counsel. 

4. Directions are given for diary en- 
tries on dates sixty days and ten days 
prior to the respective expiration dates, 
during which period the trustee will call 
upon the company to order renewal poli- 
cies for sums not less than those of the 
expiring policies unless a reduction in 
amount is authorized by the trustee. 

Inasmuch as the originals of the poli- 
cies concerned with Public Liability and 
Workmen’s Compensation Insurance are 
retained by the company, the trustee re- 
quests the filing with it of copies of such 
policies. 


Operating Procedure During the Adminis- 
tration Period 

In the absence of default on the part 
of the company to provide for the insur- 
ance requirements of the indenture, and 
of situations which give rise to the filing 
of loss claims against the insurance com- 
panies, the trustee’s duties relating to 
the insurance provisions consist princip- 
ally in the safekeeping of the deposited 
policies and in seeing to it that the poli- 
cies are renewed on time, in satisfactory 
companies, for sufficient amounts, and 
that the premiums are paid by the com- 
pany in due course, but during the life 
of each policy to consider any develop- 
ments affecting adversely the standing of 
any insurance company. 

Let us suppose two situations may 
arise: 
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First: The occurrence of a loss by fire; 
causing damage to an extent that the 
damaged property will have become un- 
inhabitable during the period of re- 
building. 

Following adjustment of claims, claim 
payments will be made to the trustee,— 
under the fire insurance policies, under: 
the rent fire policies. 


Application of Proceeds 


The proceeds will be set up on the 

trustee’s books in separate accounts, ap- 
propriately designated. The fire insur- 
ance proceeds will be impounded with the 
Trustee and may thereafter be applied: 
(a) To the cost of rebuilding the dam- 
aged structure by way of reimburs- 
ing the company for amounts ex- 
pended by it for that purpose. 
In the absence of default, the Trus- 
tee from time to time may pay from 
such proceeds during the process of 
rebuilding, upon requests of the 
company for application, on account 
of rebuilding costs, such requests to 
be supported by certificates of the 
architect in charge. 

(c) Any money remaining from such 
proceeds after completion of the re- 
building will be transferred to the 
Sinking Fund. 

The Indenture, of course, contemplates 
that the various forms of insurance re- 
quired by its terms will be provided at 
the beginning of the rebuilding period, 
insofar as such forms may be applicable. 

The rent fire insurance proceeds in- 
tended to provide, during the period of 
rebuilding, for expenses concerned with 
the bond issue, will become available to 
enable the company to pay on account of 
taxes, interest on the bonds and Sinking 
Fund payments, in that order, as and 
when such items shall become due and 
payable. Any balance remaining at the 
time the income or revenue from such 
structure will have been restored, be- 
comes payable to the company. The rent 
insurance will of course be reinstated as 
soon as the building is ready for reoc- 
cupancy. 


Where A Breach of Covenant 


Second: The failure on the part of the 
company to satisfy the insurance require- 


(b) 
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ments of the indenture, resulting in a 
breach of covenant and default. 

In such a situation, which ordinarily 
would also involve other elements of de- 
fault, the Trustee is primarily concern- 
ed with the protection of the trust prop- 
erty and will, at least as a temporary 
measure, arrange for the issuance of 
covering notes to afford the necessary 
protection pending the reissuance of pol- 
icies. The Trustee will also promptly re- 
port the breach to the investment firm 
which originally sold the bonds, and the 
clients of which probably continue to 
hold a substantial amount of bonds. 

In the meantime, the Trustee will prob- 
ably immediately serve upon the com- 
pany the written notice required to start 
the running of the two months’ grace 
period, following which the Trustee, in 
its discretion may, or at the direction of 
holders of at least 25% of the oustand- 
ing bonds, and upon being satisfactorily 
indemnified, shall be in a position to pro- 
ceed under the default provisions in the 
interest of all the bondholders. Usually, 
the underwriting firm, under such cir- 
cumstances, will lend cooperation to the 
Trustee. However, in the event the bonds 
were not originally sold by such a firm, 
or in a situation in which such firm will 
have ceased to exist, the Trustee, unless 
it is willing to advance the necessary 
premium funds, and to rely upon the 
security of its superior lien under the 
Indenture, may notify all known bond- 
holders by letter, giving them a state- 
ment of the facts and stating that the 
Trustee will not advance its own funds 
to provide protection of the property. 

On the other hand, resort may be had 
to newspaper publication and it may be 
advisable for the Trustee to call a bond- 
holders’ meeting, at which meeting the 
bondholders present may formulate plans 
for their mutual protection. 

Inasmuch as the right to benefits from 
insurance is definitely an element of se- 
curity for the bonds, the Trustee will 
retain such right, until such time as a 
full reconveyance may be properly deliv- 
ered, whereupon each policy will be en- 
dorsed with a waiver of the Trustee’s 
claim and be surrendered in accordance 
with the company’s directions. 
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Trust Seminar Resumes Activities 


Under the leadership of Edgar B. Landis, 
trust officer of the Chemical Bank & Trust 
Co., N. Y., the Trust Problems Seminar of 
the New Chapter, A. I. B. has launched an- 
other year of intensive study and research 
on problems affecting personal trusts. 

The Seminar’s program for the coming 
year was outlined and nine committees were 
set up for the separate fields of study deter- 
mined upon. They are: investments, costs 
and fees, common trust funds, practice in 
other jurisdictions, new business and adver- 
tising, administration problems, audit and 
operations, real estate and mortgages, and 
taxation. 

Each of the Seminar’s 50 members, com- 
ing from 20 metropolitan banks, joined a 
committee, selecting the one covering the 
field of most interest to him. Each com- 
mittee will render at least one report during 
the coming seven months. 

Mr. Landis’ Committees have, in the past, 
contributed some very excellent material 
which was by no means confined to the Sem- 
inar’s edification but was of great interest 
to New York fiduciaries and to the entire 
country. 





Minimizing Costs of Safekeeping 
Standards for Profitable Operation of Custody Accounts 


ROY R. ZELLICK 
Asst. Trust Officer, Anglo-California National Bank, San Francisco, Calif. 


S BANKS commenced to take stock 

of the services they were rendering 
without proper remuneration, the safe- 
keeping service was one of the first to 
come under their scrutiny. It was found 
that the Trust Departments maintained 
services for clients under their agency 
and custodian plans, which amplified the 
ordinary safekeeping service of commer- 
cial departments and offered better re- 
sults and protection to the customer. 
However, we found from experience that 
it was difficult to sell a client, who had 
been paying no fee for years, on the ad- 
visability of creating a safekeeping or 
custody arrangement under the charges 
which were imposed at that time for this 
service. This background laid the neces- 
sity for an economical service of simple, 
easy operation which could be offered the 
customer at a price which he would be 
willing to pay. 

I like to think of this service as a 
“custodian” account rather than a “safe- 
keeping” account, as the word implies 
more than just merely protecting the se- 
curities physically. I like to think of this 
service to a customer as the careful main- 
tenance of order in his securities, the 
prompt collection of income of all des- 
criptions with immediate advice, the at- 
tention paid in intercepting call notices 
and anticipating maturities, the facility 
of offering descriptive lists and the many 
incidental services such as deliveries on 
receipt to or from third parties upon in- 
structions from the client. 


Simplicity and Uniform Agreements 


In order to offer this inclusive service 
and to do justice to our reputation, we 
must of necessity economize in operation 
or do business at a loss. Essentially, the 
account must be opened without the elab- 
orate, expensive procedure involved in 


the creation of a bona fide trust, the ad- 
ministration of the account must be sim- 
plified to the exclusion of unnecessary 
bookkeeping and auditing, and cor- 
respondence and advices must be kept as 
far as possible to forms and advice slips. 

Most institutions with a reasonable 
volume of these custodian or safekeeping 
accounts now have a uniform letter or 
agreement (generally a printed form) 
which is signed by the customer. This 
letter should provide briefly and in simple 
language for the client’s instructions as 
to disposition of income, disposition of 
principal, status of the depositor for the 
purpose of executing ownership certif- 
icates in his behalf, proper manner of 
registering securities held in the account, 
instructions as to compensation and 
direction as to disposition of proxies. 
Most of the forms I have seen also pro- 
vide space for the customer’s desires rel- 
ative to income tax data and securities 
information, with a reasonable space al- 
lotted for special instructions to be writ- 
ten in by the depositor. 

I know of several recent conversations 
with representatives of the Stamp Tax 
Division of the Treasury Department 
relative to the taxability of securities 
passing into our hands where there is 
no written understanding as to the pur- 
pose of the transaction. Consequently, 
the letter governing the operation of a 
custody or safekeeping account should 
specifically contain the request from the 
client to create the account and further 
clarify without doubt the relationship 
between the bank and the client in the 
operation of the account at all times. 
Properly drawn up and fully explanatory, 
I believe the letter form should eliminate 
lengthy consultation at inception of the 
account and it should take not more than 
thirty minutes or so to complete the set- 
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ting-up of a fairly large account, with 
the receipts issued and the client well on 
his way. 


Bookkeeping Controls 


A system of vault entry and with- 
drawal should be devised which will con- 
template a minimum amount of account- 
ing and bookkeeping. Some years ago 
a multiple form system was instituted in 
the middle West. This form is printed 
as a set of several copies, the original of 
which is the receipt to the customer, the 
following copies being routed to the Vault 
Department, the Auditing Department, 
the Addressograph or Tabulating Depart- 
ment, and the last copy being a card 
which becomes the ledger. 


One copy is filed within the department 
and when a withdrawal is subsequently 
made of the security it is only necessary 
to pull this form, have it officially signed, 
and match it up with the copy held by 
the vault. The client’s account thus rep- 
resents a group of these cards filed alpha- 
betically according to securities, follow- 
ing a control card under his name. The 


only posting required is the addition of 
the carrying value of each card to the 


control. It eliminates bookkeeping to the 
absolute minimum, but it is of the ut- 
most importance that a uniform carrying 
value be used. 


By independent check of the Auditing 
Department from the copy which they 
receive, the ultimate disposition of the 
asset can be checked and noted. The fact 
that all forms (including the ledger 
copy) are an exact carbon copy of the 
receipt to the customer eliminates the 
possibility of error in entries, and proper 
care exercised in avoiding alterations in 
issuing the receipt will assist in the aud- 
iting. 

Advices of credit covering income on 
these accounts may be made through the 
medium of addressograph plates or tab- 
ulating cards and these advices should 
anticipate the income. This procedure 
should be simplified so that upon receipt 
of the item of income the only procedure 
thereafter required is the matching up of 
the credit with the income, and forward- 
ing of the duplicate to the customer. A 


595 


simple form of credit advice to the cus- 
tomer can contain all the information re- 
quired. 


Proper Compensation 

Because it is the least of the services 
offered in the personal trust division, the 
custody or safekeeping account should, 
of course, carry the lowest charge. The 
tendency on the part of the customer to 
minimize the service has caused a scaling 
down of safekeeping charges to a point 
where a cumbersome method of handling 
the accounts will result in a loss. We 
have found that by placing a standard 
charge based on principal, computed 
quarterly or semi-annually, we have been 
able to compute the fees much easier 
than under the old charge based upon 
income. This is true primarily because 
of the fact that no cash ledger is main- 
tained on safekeeping accounts and in 
certain types of accounts the income on 
stocks is paid direct to the client. 

In cases where the accounts are very 
large or the work is considerably min- 
imized, such as the holding of securities 
in larger blocks, we arrive at a flat fee 
agreed on with the customer to operate 
the account for a period of one year, at 
the expiration of which the fee may 
again come up for discussion. It should, 
furthermore, be attempted in all cases to 
provide that the fee shall be obtained by 
charging the account of the client under 
advice rather than through an elaborate- 
ly prepared bill mailed to him. This ques- 
tion of fees and their collection is one 
other phase of operation where economies 
can be effected. I have been in trust 
departments where there is a great var- 
iance in the basis of charge between the 
various safekeeping accounts on their 
books and the method of collecting the fee 
haphazard or indefinite and cumbersome. 
I have seen numerous cases where the 
method of computing and collecting the 
fee requires a great deal of time; in fact, 
time worth more than the fee collected. 

I believe an efficiently operated custody 
service can be one of the most profitable 
divisions of the trust department and of 
more actual value to your trust depart- 
ment in furnishing prospects for bona 
fide trust business than any other source. 








Accounting Valuation of Trust Assets 


Inventory and Appraisal Basis Soundest—Uniformity Desirable 


ALFRED E. HAMMERSMITH, JR. 
Assistant Trust Officer, The San Francisco Bank, San Francisco, Calif. 





PON research among trust depart- 

ments from the East to the West 
Coast, I understand that the majority 
value their assets on the Inventory and 
Appraisal basis, but that throughout the 
Middle West and South there are consid- 
erable different methods in use, princip- 
ally the “Par”, “Unit” and “Face Value” 
systems. 

The Unit system is used extensively 
by trust departments when an estate 
first comes into their hands, and then at 
the earliest possible time this Unit con- 
trol value system is changed to the In- 
ventory and Appraisal control. This 
method of unit valuation, being more 
satisfactory for vault control, has been 
unanimously approved by trust commit- 
tees throughout the country as follows: 


Bonds—at par value. 

Stocks—at $1. per share. 

Real estate—at $1. per parcel. 

Miscellaneous and sundry personal ef- 
fects—at $1. per article. 

Notes—at face value or unpaid bal- 
ance. 

Life insurance policies—at $1. with an 
auxiliary control for the full face 
amount of such policies. 


This Unit system is replaced by the 
Inventory and Appraisal system as soon 
as an appraisal is made on the estate. 
Such appraisement is usually made as 
of date of death of decedent, or date of 
appointment of the executor, but ap- 
praisements taken as of date of death 
have proven more satisfactory for tax 
purposes. If such inventory is taken as 
of the date of appointment of the execu- 
tor, there is a lapse of time from date 
of death to appointment that consider- 
able controversy could arise as to the 
correct appraised value of an estate. The 
State of New York and the majority of 
banks on the Pacific Coast follow very 


extensively the method heretofore men- 
tioned. 


Uniformity Imperative 


It is imperative that we try to follow 
a uniform system of trust asset valua- 
tion, as the majority of trust depart- 
ments issue periodical reports and sta- 
tistics. The bank also has a means of 
knowing at all times of the liability as- 
sumed by its trust department. 

There are throughout the country 
numerous banks which publicize the value 
of their trust assets in their semi-annual 
statements. It has been demonstrated 
that in order to obtain a satisfactory 
valuation of their trust assets, the In- 
ventory and Appraisal system answers 
this problem more consistently than any 
other system. This particular point has 
been brought out by many trust commit- 
tees for the reason that a great many 
banks have found their statements to be 
inconsistent from one year to another 
due to the inefficient and diverse methods 
of valuation of trust assets. 


One question which has come to the 
minds of most trust officers frequently 
in the last year is that of submitting a 
report either to the Comptroller of Cur- 
rency or the Federal Reserve Board 
(through the examiners), of the total 
amount of assets held by any trust de- 
partment. It must be evident, there- 
fore, how important it is to have a uni- 
form valuation of trust assets. I have 
been informed by State and Federal ex- 
aminers, and also by the Federal Reserve 
Board in Washington, that the most sat- 
isfactory valuation system is the Inven- 
tory and Appraisal control. This basis 
has also been recommended by district 
trust committees throughout the entire 
Nation as being the most logical for any 
Government report. Under the present 
economic conditions, we are confronted 
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with 4 constant change of market prices 
of securities, and the system that would 
give us @ more sound and stable value 
con‘rcol is the Inventory and Appraisal 
sys.cm. 


If trust departments have their assets 
valued on a uniform basis, they will not 
be put into the perplexing position of 
changing their entire accounting systems 
in valuation of trust assets, nor of hav- 
ing the increased cost of this change if 
the Federal Government should demand 
a report on such valuations within a lim- 
ited time. 


Recommended Systems for Types of Assets 


The following systems have been rec- 
ommended and agreed upon by the major- 
ity of the district trust committees’ re- 
ports, as being the most efficient for the 
different classes of trust business: 


Assets held under executor, adminis- 
trator, guardian and testamentary 
trust should be carried according to 
the Inventory and Appraisal system. 
Pending the appraisal, assets should 
be carried on the Unit basis. 

Assets held under private (or living) 
trust, or under safekeeping agencies 
should be carried at cost. 

Assets held under custodianship or 
depositaryships under order of court 
and under escrow should be carried on 
the Unit System. 

Assets held in a corporate trust, or 
corporate agency, and depositary un- 
der bondholders protective committee 
should be held the same as custodian 
accounts (unless such assets are held 
as collateral, then as Trust Indenture 
provides). 

Life insurance policies should be car- 
ried on the general ledger for $1. each, 
and, in addition, a separate or auxil- 
iary ledger for the face value of each 
policy, so as to have complete informa- 
tion regarding the amount of insur- 
ance actually carried. 


We must not interpret the Unit sys- 
tem as being in conformity with the In- 
ventory and Appraisal system for the 
reason that the Unit System cannot be 
translated into dollars, which the Inven- 
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tory and Appraisal control system ac- 


tually determines. In connection with 
the Unit system the variation in tax- 
ation in the different states must be rec- 
ognized. For example, in the State of 
Oregon, taxes are based on the aggre- 
gate value of estates, and a trust depart- 
ment in that State must reduce its Unit 
system carrying charge of $1. to Ic. 

In the last five years the Par Value 
system has proven unsatisfactory for the 
reason that the par value of securities 
has been subject to considerable change 
due to the reorganization of corporations 
and increased taxation, resulting in the 
change of capital structure of securities. 
Par value as applied to real estate is mis- 
leading, as we know there is no definite 
par value structure on real property. 

Another point in favor of the Inven- 
tory and Appraisal control system is that 
the trust investment committee when re- 
viewing trust accounts has a clearer pic- 
ture of the cost of securities, and this 
information is particularly valuable 
when the sale of such securities is an- 
ticipated. 
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Significance of Uniformity From Statistical 
Standpoint 


Another important point in standard- 
izing asset valuations is the breakdown 
of assets into the different classes of ac- 
counts, such as Court Trusts, Private 
Trusts, Agencies and Custodianships. 
This is necessary for the reason that the 
Federal Government in submitting their 
questionnaire will undoubtedly request 
the asset valuations of the aforemen- 
tioned classes of accounts. 


Unless trust departments throughout 
the United States fully cooperate in es- 
tablishing a uniform system of asset val- 
uations, we are sacrificing certain statis- 
tical information such as the wealth of 
the United States held in trust depart- 
ments, and the rate of growth of trust 
departments. 


Socially and economically it is impor- 
tant for trust departments to have the 
above information. 


Savings Banks Want Fiduciary 
Services 


The report of the Committee of Public 
Relations of the Savings Banks Assn. of 
New York, presented to the recent 55th 
Annual Convention, states as the com- 
mittee’s tentative conclusion that fidu- 
ciary services offer to savings banks only 
an additional opportunity for service and 
may not be considered from the stand- 
point of a truly profitable operation. If 
that service is maintained, the following 
suggestions are offered: 


“A real need exists among our own 
depositors for the services of a corpo- 
rate fiduciary which is competent, avail- 
able and financially responsible. 


“No such corporate service is avail- 
able to date. 


“Risks could be minimized by a limit- 
ation as to the breadth of service and 
by serving only the banks’ customers. 


“Without further research into the 
matter of costs and possible rates to- 
gether with anticipated volume of bus- 
iness, no proper conclusions can be 
drawn.” 


The conclusions were summarized by 
resolution that much additional informa- 
tion must be obtained as a predicate to 
sound judgment on the subject, and that 
the association continue to seek from 
Trust Research Division of the A.B.A. 
all pertinent information for its own 
guidance “and that it extend to Mr. 
Stephenson its cooperation toward this 
end in every way possible.” 





Reports submitted by trust committees 
throughout the country recommend that 
statistical reports and asset valuations 
by trust departments be controlled by the 
Federal Government rather than by in- 
dividual State Governmental control. It 
has also been suggested that the Federal 
authorities ultimately adopt a standard 
form of balance sheet for further pub- 
lication of Governmental publicity of 
trust department statistics. 





Evaluing Unmatured Appointments 


Bases for Accurate Appraisal of Value of New Business 


CHARLES R. AYRES 
Pacific National Bank of San Francisco, Calif. 


RUST departments have spent mil- 

lions of dollars on the development of 
potential business without knowing the 
value of the business they were buying. 
Assuming that appointments under wills 
have some value before they mature, then 
it reasonably follows that we should make 
the effort to establish what that value is. 


The work thus far accomplished serves 
a useful purpose in exposing the incor- 
rectness of valuing new business by vol- 
ume alone, without giving weight to 
other factors. An appointment as Exe- 
cutor under a will in which the estate 
is valued at $50,000 is not necessarily 
only one-half as valuable to the bank as 
a similar appointment in the case of a 
$100,000 estate. The age of the maker 
and beneficiaries as well as the rate of 
discount to be allowed for lapsation and 
withdrawal are factors which should not 
be ignored. An executorship appoint- 
ment where the maker is sixty years old 
has present value four times that of a 
similar appointment where the maker is 
age thirty. 


Proven Expectancy Tables 


Similar principles [to the mortality 
experience tables] are ‘used in determin- 
ing the average retention of unmatured 
trust business. The tables based on the 
experience of the Mississippi Valley 
Trust Company are a good starting point 
in further research. 

The two primary elements of our cal- 
culation of present value are the value 
of a money unit—say $1 per year for 
life—and the value of $1 at the end of 
a life. The first is an example of an 
annual fee trust, and the second typifies 
the termination fee at death type. 

As an illustration of the fallacy that 


the expectation table is sufficient, sup- 
pose a man aged forty five makes a trust 
under a will for the benefit of his wife, 
who is forty nine. According to the ex- 
pectancy table this testamentary trust 
has no value to the bank, because the 
wife will predecease the husband. The 
use of mortality tables has been broad- 
ened so that the probability of life or 
death can be figured on several benefi- 
ciaries and contingencies as well as on 
the maker. 

Lapsation and Withdrawal of poten- 
tial trust business follows a law related 
to age. The chart prepared by the Mis- 
sissippi Valley Trust Company of St. 
Louis allow a rate of discount according 
to the age of the maker. At age twenty 
one the chart allows a 51% discount, for 
a man of forty the discount would be 
34%. 


Three Possible Contingencies 


The objection might be made that the 
maker of a will might revoke it or might 
lose his estate and, therefore, it is im- 
possible to place a present value on an 
appointment, even granting that, with 
the use of mortality tables and discount 
principles it is possible to arrive at a 
present value of a piece of business that 
would remain stable as to provisions and 
amount. 

An appointment may be affected in 
three ways between the time the business 
is secured and the date when it becomes 
an active fee account. First, a change 
in the provisions of the will; second, lap- 
sation and withdrawal; and third, in- 
crease or decrease in size of estates. The 
third contingency does not affect the rate 
of discount and will be discussed sep- 
arately. 
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The first factor would affect testamen- 
tary and insurance trusts. To determine 
how much the value of unmatured busi- 
ness increases or decreases because of 
this factor it is necessary to keep a 
record of the original provisions of the 
will when obtained, upon which the pres- 
ent value of that business is originally 
computed. The difference between the 
value under the provisions in the last 
will computed as of the date the business 
was first obtained, and the value under 
the provisions of the first will as of the 
same date will give the increase or de- 
crease due to this first contingency. 


Keeping Business Sold 


The second factor, Lapsation and 
Withdrawal, is closely connected with 
the policy of the bank itself in servicing 
unmatured business. The available tables 
are based on the experience of carefully 
operated trust departments and would 
not necessarily work as an accurate mea- 
sure for an institution that is not under 
the same type of management. An im- 
portant thing to consider is that an ap- 
pointment under a will becomes more 
valuable each year it is on the book, and 
in view of this fact it is desirable that 
the bank follow a definite program of 
holding and improving contacts already 
established—a program of _ keeping 
clients sold. 

Other points to be taken into consider- 
ation are the selling methods of the in- 
dividual bank, the quality of service ren- 
dered, inheritance tax laws and local tax 
provisions, and possibly more important 
than any one thing—the general policies 
of the bank as to the welfare of the client 
and the community. The real measure 
of valuing new trust business is not so 
much the original volume as it is the pro- 
portion of business which remains with 
the bank to become actual fee business. 


Steps in Calculation 


Let us go over the steps in calculating 
two fundamental cases, using as our first 
example a simple executorship. A client, 
age forty, has an estate of $200,000 and 
names a bank executor under his will. 
Assuming the fee to be $4,000 upon set- 
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tlement of the estate, what is the present 
value to the bank? Our tables show 
that at age forty the present value of 
$1, deferred until one year after death 
is .1797, this figure multiplied by $4,000 
gives us $718 as the present value. 


The next case is a Testamentary Trust 
for one life. A, who is forty-eight years 
old, makes a will placing his entire estate 
of $500,000 in trust for B, age forty-five, 
for life. Upon the death of B, the entire 
trust estate goes to charities. Should 
the life beneficiary, B, die before the 
testator, A, then the entire trust estate 
goes to charities at the death of A. In 
the latter case there will be no trust and 
the value to the bank is zero. 


Assuming an annual fee of $1250 and 
a termination fee of $5000, what is the 
present value of this business? The 
tables give the present value of $1 of 
annual fees payable during the benefici- 
ary’s life after the death of the testator, 
aged forty-five and forty-eight respec- 
tively as 2.135, this figure times the an- 
nual fee of $1,250 indicates $2,669 as 
the present value. To obtain the present 
value of the termination fee we multiply 
$5000 by .121, result: $605. 


Tables are provided in Witting’s 
“Evaluation of New Trust Business” for 
the computation of practically any fu- 
ture fee value. 


Shifts in Size of Accounts 


The increase or decrease in the size 
of an estate, is the argument most often 
used by those who say that unmatured 
appointments can not be evaluated. How- 
ever, in a conservatively operated trust 
department this factor is taken care of 
by the law of averages, just as insur- 
ance rates are based on averages. In our 
business it is reasonable to expect that 
on the average a shrunken estate will 
be offset by one that has grown. 


Banks interested in this subject could 
profitably cooperate by maintaining un- 
iform records to provide a constant check 
on the results of actual experience as 
compared to forecasts from the tables. 
A clearance of such data would be help- 
ful in establishing trends. 





Trusteeship in a Changing World 


FRANKLIN B, KIRKBRIDE 


Deacon v. t. *** 3. 


On Deaconing 


To arrange so as to present a specious and at- 


tractive appearance; present the best and largest specimens (of fruit and 
vegetables) to view and conceal the defective ones; as, to deacon straw- 


berries or apples. (Slang, U. S.) 


(This sense contains a humorous allusion to the thrifty habits ascribed 
to the rural New England deacons.) Hence—4. To sophisticate; adulter- 


ate; “doctor”: 


HE great classic example of deacon- 
fp was Catherine the Great’s trium- 
phal progress on her Crimean journey, 
staged by the wily Potemkin. As the 
royal barge proceeded on its voyage, 
cardboard palaces and towns lined the 
banks of the Vistula, crowds of eager 
peasants hailed her passing, and a na- 
tion proud, happy, rich, met the sover- 
eign’s gaze. But it was all a mirage 
and sham. Poverty, the rumblings of 
discontent from a bullied, oppressed peas- 
antry, bled white by the taxgatherer, lay 
stark and unappeased behind fair Holly- 
wood scenes. 

There is a great difference between 
putting one’s best foot forward and 
deaconing. 

The trustee holds confidence by always 
displaying a professional attitude, plays 
an almost judicial administrative role, 
steers a true course in spite of varying 
pressures and emotional appeals. Sham 
is unthinkable in such a relationship. 

Then why talk about deaconing? Be- 
cause trusteeship is not only a difficult 
profession, but the pitfalls which beset 
the trustee are so many one cannot too 
often consider the qualifications of the 
trustee and rechart the course. 


Shooting From the Spine 
DMIRAL Sims used to say that the 
viewpoint of teacher and scholar 
must of necessity be opposed, because 
the pupil always feels that memory and 


as, to deacon wine or other liquor. 


Century Dictionary 


thinking preceding action is enough, 
while the teacher knows that action must 
be automatic, unconscious, before the * 
lesson is really learned. The young gun- 
ner, who thinking, takes aim, fires and 
hits the target, will fail in the heat of 
battle, when there is no time for think- 
ing, and only he who “shoots from his 
spine” can withstand the noise and tur- 
moil which then makes thought impos- 
sible. 

Just so the viewpoint of trustee and 
beneficiary differ. The one is respon- 
sible for his acts, the other wants all he 
can get. 

It is dumb to deacon, for trustees are 
judged by action and results. If the 
strawberries are too perfect, uniform 
and large on top of the box, it raises the 
question: what is hidden below. Reputa- 
tion and confidence are products of slow 
growth and bragging about special abil- 
ities and superior qualifiactions may fail 
to preduce the desired result. 


The testator and maker of a deed of 
trust look for definite qualifications, seek 
experience, ability, continuity of admin- 
istration, hope for human interest that 
will display something more than a mere 
business relationship. They know that 
too eager advance promises are likely to 
be in inverse ratio to performance, that 
in this world one usually gets just about 
what one pays for, and so, if wise, do 
not haggle over commissions. 
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The Art of Moderation 


T THE other extreme, self-deprecia- 
tion (which Dr. Samuel Johnson 
called oblique self-praise) must be avoid- 
ed, for no cringing subaltern ever led an 
army, any more than a weak-kneed wob- 
bler ever made an efficient trustee. 


I once knew a conscientious surgeon 
who read a paper entitled “Twenty-one 
fatal cases of appendicitis in my private 
practice.” He undoubtedly showed a 
fine scientific spirit, but I would not have 
chosen him willingly in an emergency. 

But if you can’t compete with the 
faker, blow your horn or show over self- 
confidence, what can the would-be trustee 
do to attract business? Realize that 
nothing takes the place of experience, 
hard work and understanding. The spirit 
of an organization flows from the top. 
The client is well aware of this fact. 

Before 1929 some Investment Trusts 
were wont to deacon by basing promises 
of future performance on results of hy- 
pothetical past experience. Unfortunate- 
ly one can’t always use the past as a 


measuring rod for the future and grief 
was the lot of many who based hope on 
hypothesis. 


Once Burnt—Twice Shy 


HE courts say the claims put forth 
by paid advertising are prejudiced, 
go further and give “Judicial Notice” to 
that effect. Which means that, like the 
rising and setting of the sun, the courts 
accept it as a fact which requires no 
proof. So the true function of adver- 
tising—to attract and lay the basis of 
confidence—is to state facts fairly rather 
than to make claims. The client has 
some sense and demands liberty of choice 
as a right. The would-be client, on the 
other hand, who insists on proof of past 
perfection before entrusting his affairs 
to a reputable and experienced trustee 
had better be left to stew in his own 
juice. He is of the trouble-maker breed 
and should learn from experience that 
there is no royal road to perfection. 
The Trust Company that welcomed its 
clients with the invitation to spit on the 
floor if they were accustomed to do so 
at home, at least showed sympathy for 


human foibles, weaknesses and eccentri- 
cities, realized that the affirmative is to 
be preferred to negation and that the 
satisfied customer is the source of growth 
and profits. 


Have you ever experienced a run on a 
bank? Have you ever watched, after a 
little notice was pasted on barred doors, 
the blanched faces that came, read and 
vanished. 


Have you ever listened to footfalls on 
empty marble floors where the hum of 
active business was wont to be? 


In Appreciation of the Customer 


F rumor can so easily shatter con- 

fidence, if the merest breath of sus- 
picion can undo the results of years of 
patient effort, how essential it is to let 
no suspicion of deaconing ever in the 
slightest degree raise its ugly head 
where the trade mark ($) is common 
property and service to satisfied custo- 
mers the only path to profit. “High hat” 
your trade and see it vanish, for we of 
the fiduciary family hold no monopoly, 
and I wonder whether the astounding 
growth of accumulated wealth during 
the past century has not contributed as 
much to the measure of our success as 
our own prescience. 


Are we, as a class, too prone to feel 
We are a group set apart and so super- 
ior to those we serve, as a result of be- 
ing the repositories of special knowl- 
edge and technical experience? Now and 
then, as I listen to some individual who 
has had an unhappy experience, I won- 
der if the root of the matter is in us, if 
our profession sizes up to its responsi- 
bilities. And then I reflect that aver- 
ages, rather than isolated cases—that the 
growth of trusteeships over a long period 
of time—are the true index of success. 


But our attitude to our clients must 
be just the opposite from Professor Wal- 
ter Raleigh’s viewpoint of mankind: 


. I wish I liked the human race, 
I wish I liked its silly face, 
I wish I liked the way it walked, 
I wish I liked the way it talked, 
I wish when introduced to one 
That I could say—What jolly fun! 





New Phases of Management 


Putting Emphasis on the Main Function of Trustees 


LINDSAY BRADFORD 
President, City Bank Farmers Trust Company, New York City 


HEN I query the wisdom of the 

effort we have expended in obtain- 
ing the business we already have, I am 
having reference to the almost ludi- 
crous situation that the chief topic of 
conversation—irrespective of whether 
we represent organizations in the large 
centers or trust departments of small 
banks, is how to make money out of the 
personal trust business. And this is 
true in spite of the varying rates of 
comission paid in different sections of 
the country. 


No Mere Appendage 


T is a reflection on our ingenuity and 

management that we have continued 
to operate our old business and exerted 
terrific efforts to obtain new business, 
all of which added tremendous potentia! 
liabilities for faithful performance of 
our duties and yielded little, if any net 
income to our respective companies. Of 
course, I am familiar with the indirect 
benefits accruing to the commercial and 
deposit end of banking that all trust 
departments are supposed to give, but I 
admit that the fabulous investment re- 
sponsibilities that we trust men have, 
plus the legal liability of carrying out 
religiously the terms of the trust instru- 
ments, entitle us to be something more 
than mere appendages of commercial 
banks as is true in numberless cases. 

We should be a profitable operating 
department on our own account. This 
is particularly true when we remember 
that the capital funds of our institu- 
tions doing both a commercial banking 
and a personal trust business are neces- 
sary as well to protect the depositors 
as they are our trust responsibilities. 


From address before the Trust Division, A. B. A. 
Convention on Nov. 15, 1938. 


And in the companies which do solely 
a trust business, it is but little satisfac- 
tion to know what a substantial portion 
of earnings come from our capital 
funds and a judicious use of our earn- 
ing assets in the shape of our trust 
deposits, plus the income from corporate 
trust activities and transfer work. 

I am familiar with the ancient argu- 
ments which we use with ourselves and 
our associates purporting to prove the 
impossibility of making money out of 
personal trust business, and it is this 
conclusion which I am not entirely will- 
ing to accept. In many instances, I 
shall plead guilty to having used these 
arguments—I hope with conviction to 
my associates—but never with any sat- 
isfaction to myself. 


Following the Industrial Lead 


UT I suggest that the personal trust 

business is not the only one that can 
produce examples of additional costs in 
conducting its affairs. I am inclined to 
think that industrial companies and 
utility enterprises have had far more to 
contend with than we have since the 
turn of the century. Yet all of us are 
familiar with the satisfactory solutions 
of these difficulties by many of these 
companies, as pictured in their earn- 
ings results over recent years. 

Have we done as well in the trust 
business—or by its nature is our busi- 
ness alone immune from profits, and I 
mean good ones, commensurate with 
our responsibilities? Well, if we chat- 
ted with some of our utility friends I 
do not believe that they would agree 
with the premise that our prolems are 
more difficult of solution than theirs. 
Or picture our confusion in an argu- 
ment with the automobile companies, 
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when we proffered the thought that the 
sit-down strike was a minor detail and 
that their profits that year were only 
to be expected. Perhaps the steel in- 
dustrialists with their strikes and price 
differentials may feel that their busi- 
ness is not entirely free from perplex- 
ing problems and yet—and annoyingly 
from comparison of our efforts with our 
affairs—they do seem to solve them. 

Who among us cannot point with 
pleasure to examples of decreased oper- 
ating costs here and increased efficiency 
there—but if results are a criterion in 
this world of business, I am afraid we 
are still found wanting. 

The trust business is a magnificent 
one. It cannot but appeal to the human 
interest of us all—the widow with no 
one to depend on but ourselves; the 
school boy wanting advice as to his fu- 
ture; the charitable endowments de- 
pending on us by wise administration of 
their affairs to obtain adequate income. 
It is a respectable business calling for 
the highest standards from the point of 
view of faith and character and inte- 
grity, and it is a difficult business with 
problems of many ramifications to call 
for the best that any of us can produce. 
It is a big business with an appreciable 
portion of the wealth of the nation ad- 
ministered by our hands. 


Too Much Emphasis 


O me, in the proverbial nutshell, the 

trust business is the handling of ac- 
cumulated wealth in such a way that the 
principal is maintained, and an appro- 
priate income secured, as large as pre- 
vailing money conditions permit. 

The management of property entrust- 
ed to us is the important aspect of the 
personal trust business as distinct from 
the legal management, by which I mean 
the carrying out of the multiple clauses 
of the trust instrument relating to re- 
maindermen, distribution of income, life 
beneficiaries and any other restrictions 
or prescriptions the donor or testator 
may have chosen to include. 

My observation is that we have put 
our emphasis and paid out money with 
the utmost zeal toward a successful ad- 
ministration of the legal aspects of our 
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trust funds without a suitable realiza- 
tion that this is not the phase of trus- 
teeship which should be done on a cost- 
ly basis. Management of property to- 
day has become a more complex problem 
than it was in the old days when most 
investments were legal or prescribed. 
One of our major mistakes has been in 
our judgment as to where the money 
should be spent in the administration of 
a trust. 

All of us know of individuals who 
operate as a sort of professional trus- 
tee and my thought is that although 
they appreciate thoroughly the neces- 
sity of punctiliously carrying out the 
terms of the instruments under which 
they operate, none the less, their con- 
centration and primary thinking are on 
the efficient management of the property 
handed to them, so that as a result of 
such management, they can accomplish 
for the remaindermen and life beneficia- 
ries that which the testator desired. 


Where to Spend Money 


HILE we need competent men to 

carry out the administration oper- 
ations of our personal trust depart- 
ments, we need the best men we can 
find in the investment end, and with this 
a fact, we will not only make a far bet- 
ter performance but I am convinced we 
will do it at a profit. 

The absence of investment troubles 
not only is the best sales approach that 
trust companies have, but it is also the 
most valuable form of operating eco- 
nomy. 

The current low money market, mak- 
ing it difficult to use our uninvested 
funds profitably serves to cut down our 
income. A relatively fixed expense in 
the shape of expensive quarters can 
only be liquidated over a period of time. 
Worthy impulses to perform our ser- 
vices with no lowering of standards in 
the face of current earning difficulties 
do not serve to increase the net. 


The legal requirements of our busi- 
ness tend to an expensive inflexibility 
requiring legislative changes to over- 
come. These are notably difficult to at- 
tain but, of course, are and should be 
worked on. I foresee no prompt solu- 
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tion of them; however, concentrating 
our major costs on the management of 
our property, the comparative details 
shall take care of themselves on a less 
expensive basis than has been true to 
date. 

It is apparent that the size of new 
estates turned over to us for adminis- 
tration will be smaller in the future. 
The natural curtailment of new living 
trust business, as a result of the ten- 
dency to have gift taxes approach in- 
heritance taxes in amount, has already 
occurred. This does not mean, how- 
ever, that the total amount of accumu- 
lated wealth that the trust companies 
handle need necessarily be smaller in 
the future if we recognize now the ten- 
dencies, and equip ourselves to handle 
a larger volume of small business as 
against our inclinations of the past to 
have a small volume of big business. 


Adjustment or Decline 


E have been slow to face this prob- 

lem; slower than our contempor- 
aries in other financial and industrial 
fields. Far-seeing executives of the au- 
tomobile companies saw that their fu- 
ture lay in decreased costs with in- 
creased volume of cheaper priced auto- 
mobiles, and the advantages accruing 
both to the companies and to the public 
are apparent to us all. Large commer- 
cial banks have found, through special 
efficiency of operation, that small check- 
ing accounts can be made to pay. Dearth 
of large borrowings by industry made 
them appreciate the desirability of mak- 
ing loans as small as $100 to individuals 
—and it is notable what success they 
have had. 


I do not think it is as difficult a step 
for the trust companies to take to de- 
velop their organizations at a profit to 
themselves, and I am sure, profitably to 
prospective clients, so that they can 
handle accounts in the low thousands 
of dollars. We should do this not only 
from the selfish angle but also from the 
broader social point of view. I have 
never been happy at the thought that 
we would do business with one person 
because he was wealthy and were less 
inclined to do business with someone 
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else because he had but moderate means. 

If we do not think seriously along 
these lines we have only ourselves to 
blame if savings deposits go up and the 
personal trust business down. And we 
cannot complain if more and more bene- 
ficiaries of life insurance policies leave 
their funds with the companies to ad- 
minister. We do not complain anyway 
in so far as those two agencies offer 
what the public wants but I do think the 
public should have available to them 
trust services if that is what they want. 


Meeting the Social Demands 


PORADIC attempts have been made 

with considerable success along 
these lines through the medium of com- 
mon trust funds. But to date, they 
have been handicapped somewhat by tax 
and legal entanglements. It is a great 
advance in the personal trust business 
to realize that the common trust fund 
has finally been recognized by the au- 
thorities as a suitable method of opera- 
tion and that most of the operation dif- 
ficulties have been ironed out. This is 
going to be helpful not only to us as an 
economical method of handling smaller 
sums in trust, but more largely is it im- 
portant because of the advantages of- 
fered to the person of moderate means 
to receive the skilled management which 
the trust companies have to offer, at the 
same time benefitting from investment 
diversification to which a large sum 
lends itself. Yet the common trust 
fund must not be the only solution for 
our being willing and indeed, eager, to 
handle small amounts. 


I do not suggest that the personal 
trust business can be streamlined along 
industrial methods; requirements of 
different funds may necessitate varying 
policies. The only approach is the con- 
servative one. If we trust men believe 
this theory and convince our clients of 
its soundness, we will go far toward 
filling a crying need existing today. 
Namely, investment facilities, on the 
soundest basis, for all of our citizens 
irrespective of the size of their fortunes. 

Trust business is a good business. 
Better, in fact, than we have permtited 
the public to know. 











Trends 
In The 
Trust 
Field 


(Washington Letter) 


Washington, D. C—November, 1938 


National Statistics in View 


HE Federal Deposit Insurance Cor- 

poration has among its objectives, 
the securing of a clear, sharp picture of 
the fiduciary responsibilities of state in- 
sured, non-member banks. This is ne- 
cessarily closely connected with the in- 
surance liability of the Corporation. 
However, as a correlary trust officials 
will be able to secure a national picture 
of their business, and the nation may ob- 
serve the extent and growth of private, 
corporate and court trusts. And once 
these figures are gathered it is expected 
that they will be made available as of 
definite dates and from year to year. 


The first step in this objective has 
already been taken. (This is in addi- 
tion to the data referred to in these 
columns last month relative to possible 
legislation for an increase in the maxi- 
mum of deposit insurance.) Mr. John 
Nichols, chief examiner of the FDIC, in- 
terested in the subject, asked for a sur- 
vey of trust departments of insured non- 
member banks. He secured an interest- 
ing set of figures but admittedly incom- 
plete. Being generally abstracted from 
state reports they were, for one thing, 
of varied dates. Also, they lacked un- 
iformity, due largely to differences in 
practices among the states. 


For this reason, Mr. Nichols decided 
to withhold them from publication. His 
purpose in securing them, he told Trust 
Companies, was chiefly to ascertain the 
needs of his examining force in properly 
checking on trust departments of in- 
sured banks. To this extent, the figures 
obtained proved satisfactory in that he 
was able to retain data on concentration 
of trust business, types and kinds. With 
this at hand, future examination policy 
may be mapped and, with questionnaires 
and call reports, a national picture se- 
cured. With such a program accomplish- 
ed the data regularly obtained from na- 
tional banks could be linked with state 
non-member banks, and with the ex- 
pected cooperation of the Federal Re- 
serve state member banks, there would 
be available, for the first time, a com- 
posite view of America’s reliance on 
trust officials in all insured banks. 

In these initial steps, the need is ap- 
parent, according to FDIC officials now 
working toward the mentioned goal, for 
uniformity in reporting. For example, 
figures obtained, relating to assets of 
trust departments, are “jumbled.” Some 
state insured banks carry the assets of 
the trusts according to the inventory and 
others merely at a unit figure. Real 
estate, for example, may be carried as 
some many pieces, or, on the other hand, 
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at some estimated value. Stocks and 
bonds are sometimes similiarly treated. 

Banks of one state having trust powers 
might list the value and amount of the 
assets in their fiduciary accounts and 
other banks merely place the whole 
amount at par or below or even carry 
them at a figure of one dollar. Even in 
the number of accounts, there is need 
for definition of terms and standardiza- 
tion. With the purpose admittedly clear 
and a desire to secure adequate data it 
may reasonably be expected that even- 
tually, forward looking trust officials will 
be informed on the extent and develop- 
ment of their entire field. 


Bank Labor Standards 

HE business of operating trust de- 
"TE casteanie in banks appears to be 
playing a national role in connection with 
new legislation. Recently, the Bank of 
America, with its nearly 500 branches 
in California, encountered difficulties 
with the National Labor Relations Board. 
An official of its trust department, a 
young lawyer, forced the proceedings 
which, up to this mid-month date, are 
pending before the full Board on an ap- 
peal from an oral hearing. The last Con- 
gress passed an allied measure in the 
Fair Labor Standards Act, known popu- 
larly as the wage-hour law. Banks im- 
mediately speculated as to whether they 
were included under the broad definitions 
written into the law. While not men- 
tioned by name, exemptions were speci- 
fied for “service establishments, the 
greater part of whose selling or servic- 
ing is in intrastate commerce.” 

Seeking to forestall possible agitation 
that would, in the light of the pending 
program of the NLRB, place banking as 
interstate commerce business, the Amer- 
ican Bankers Association filed with Ad- 
ministrator Elmer Andrews a memor- 
andum which argued that banks were 
service establishments whose business 
was predominantly within state lines. 


Intrastate Trust Business 


Among the questions which “repre- 
sentive” banks were asked to answer was 
one connected with trust departments: 
“If your bank operates a Trust Depart- 
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ment, approximately what percentage is 
rendered customers within your state?” 
The figures secured suggested new pos- 
sibilities. In the first place, trust de- 
partment business, among the several 
types of service business conducted, came 
closer to being interstate in nature, than 
any other. In fact, in some states more 
than 50 percent of the trust business was 
for customers outside of the state. In 
the Northwest, for example, it appears 
that the banks there have greater fidu- 
ciary responsibilities for individuals out- 
side of the state than inside. 

Officials going over these figures are 
wondering if again it will be the trust 
departments which will serve to bring 
banking within the jurisdiction of new 
legislation. They also ask, why is it that 
no complete and adequate figures have 
ever been gathered on the type and kind . 
of business conducted and the scope of 
such business? The American Bankers 
Association made no claim for present- 
ing a complete picture but rather a “‘rep- 
resentive” picture. 


Complexion of New Congress 


ITH elections almost past comment, 

speculation is active as to new 
legislation by a new Congress which, it 
appears, may be somewhat more evenly 
balanced between the major parties. 
While the Administration continues to 
have a large majority there is the pos- 
sibility of coalitions between the liberals 
and the ultra-liberals within both parties. 
How will this concern the business of the 
trust official? At this time, it seems 
likely that he need fear less. This can 
hardly be taken to mean that he must 
be less on guard, rather that attacks on 
corporate wealth will be less effective. 


The two banking committees of Con- 
gress will gain new members. There are 
admissions, even now, of banking legis- 
lation under study. While such proposals 
concern, in the main, commercial bank- 
ing, there are also included programs 
which affect trust powers or Federal con- 
trol over all trust departments, whether 
national or state banks. This includes 
plans under study by the President and 
his advisers, for the setting up of a 
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supreme coordinating council which 
would. act with and through the three 
major banking agencies. This is predi- 
cated on the assumption that all of the 
present agencies will continue. 


The coordinating council, according to 
the reports submitted to the White 
House, would seek to prevent duplication 
of routine work and overlapping of field 
activities. Trust activities would be 
among the first to command attention. 
Seeking to avoid competition between 
state and national banks, the council 
could, it is pointed out, determine upon 
the institution best equipped to function 
in any given region, or how many banks 
with trust departments are necessary to 
handle the business. 


While the proposal is now in the “dis- 
cussion stage” it may not be overlooked 
as indicative of a trend for more and 
more control of all banking functions in 
Washington bureaus and departments. 


Interlocking Directorates 


HE Federal Reserve Board has form- 
"Tatty moved to postpone action on the 
interlocking bank 
directorates as carried in the much am- 


prohibition against 


mended Clayton Act. In a formal state- 
ment extending the time from February 
1, 1939 to August 1, 1939, the Board, in 
effect, asks that Congress seek to make 
the Clayton Act uniform, that is applic- 
able not only to member banks but state 
banks as well. In the meantime, it seems 
that no Federal agency is aware of the 


ramifications of the law when it even- 
tually does become effective. 


That directors now connected with 
trust companies could not lawfully serve 
on boards of savings banks, is recognized. 
At the same time, just how much this 
would effect bank personnel and bank 
management, is not known. In the New 
York area it is estimated that 100 direc- 
tors would be affected. Partners of pri- 
vate banks which do a deposit business 
could not serve on the boards of trust 
companies, nor could the trust company 
and the savings bank boards be classed 
together. 


The “Monopoly” Quiz 


HE so-called “monopoly investiga- 

tion” is expected to achieve more na- 
tional prominence next month with a 
tentative schedule for hearings  begin- 
ning about the first of December and 
then adjournment for the year-end holi- 
days. Of interest to trust officials is the 
ever-present threat that undue emphasis 
may be placed on alleged monopolistic 
influence of corporate trusts in business 
and investment programs. Among these 
is the study by the Securities and Ex- 
change Commission of the Van Swering- 
en proxy case said to involve some New 
York banks. 


In the meantime, the SEC has made 
public another section of its study on in- 
vestment trusts and investment compan- 
ies. This is a hundred page mimeo- 
graphed document with statistical mater- 
ial containing an analysis of the owner- 
ship of securities of investment trusts. 
For example, at the beginning of 1936 
there were approximately 2,000,000 re- 
cord holders of the stocks or certificates 
of these organizations. 


While the SEC is pursuing its studies 
along investment lines, it is known that 
a study is being made of the possibility 
of proposing that bond houses and in- 
vestment bankers be permitted redis- 
count privileges at Federal Reserve 
banks. Theories advanced in this connec- 
tion sound plausible but not to conserva- 
tive officials represented on several Fed- 
eral agencies. 





Editorial 


MONOPOLY STUDY AND TRUSTEES 


HE investigation of the Temporary 

National Economic Committee— 
joint progeny of the Administration and 
Congress under chairmanship of Senator 
O’Mahoney—will soon be extended to 
study of fiduciary investment and proxy 
policies. This work, conducted under 
direction of Thos. Blaisdell Jr. of the 
S.E.C., promises to follow along lines 
similar to those to be pursued in mutual 
savings banks and insurance companies, 
with the dual objectives of finding out: 


A. Use of proxy or voting rights of 
holders of defaulted bonds (and 
possibly stocks) ; 

B. Control of investment policy by 
interlocking directorates. 


The idea seems to be that monopolis- 
tic practices and powers may be uncov- 
ered, and these three fields have appar- 
ently been chosen for investigation be- 
cause of the large aggregations or “con- 
centration” of wealth under their admin- 


istration. It is understood that ques- 
tionnaires have been sent to the 563 mu- 
tual savings banks with assets of close 
to 12 billions, and legal reserve life in- 
surance companies with assets of 24 bil- 
lions. Whether the more than 3000 trust 
departments of the country, with fidu- 
ciary assets of an undetermined number 
of billions will all be surveyed is not dis- 
closed, but those in the larger centers 
may expect questionnaires soon. 


The Chesapeake & Ohio proxy fight 
was the most sensational example of 
large proxy interests of corporate trus- 
tees, but was predicated on voting re- 
straints covering 34% of the stock held 


under the trust agreement of a holding 
company. It will be interesting to see 
how “anti-monopoly” suggestions, pre- 
sumably to be made to Congress at the 
next session, will be reconciled with rec- 
ommendations of the S.E.C. for more ac- 
tive functioning of corporate trust de- 
partments. The concern in such cases 
as the above was over the extent to 
which closely identified investment 
houses and banks could control corporate 
management, in that instance covering 
railroads, but applicable to other corpo- 
rations. 

At this early stage, it is more difficult 
to see where room could exist for “con- 
centrated power” or monopoly under per- 
sonal trust funds, since diversification 
throughout the portfolios of 3,000 trust 
departments would presumably obviate 
such possibilities. Furthermore, a break 
down of assets administered by personal 
trust departments would show a large 
proportion of accounts and investments 
in which the fiduciary is restricted in in- 
vestment discretion or voting power. 

Lack of uniformity in valuations pre- 
cludes even an exact partial analysis, but 
Comptroller of the Currency figures show 
that less than a third of trust assets are 
invested in stocks (including non-voting 
stocks); that the ten billion valuation 
ascribed to national bank trust depart- 
ments represents 136,000 different ac- 
counts—many of them executorships or 
administratorships with average dura- 
tion of less than two years. 

Illinois banking department figures 
show about 22,000 of the 72,000 accounts 
under individual trust agreements, rath- 
er arbitrarily valued at $1,400,000,000. 
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Allowing for cases of donor-control or 
dependence on co-trustee approval, the 
figures would probably be below a billion 
with continuing corporate fiduciary con- 
trol spread among 180 banks, further 
diversified among thousands of security 
issues. 

Recent inquiry by this office among 50 
of the largest corporations indicated that 
they had not been concerned over any 
concentration of control by institutional 
investors to the extent of even classi- 
fying their stockholder lists. In the few 
instances where such breakdown was 
available, the percentage of stock in fidu- 
ciary names was relatively small, though 
no data was available on bank nominee 
holdings. 

The dual inquiry as to the extent to 
which a corporation may be controlled 
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by proxies held or solicited by corporate ° 
trustees or by interlocking director in- 
terests with fiduciary institutions may 
bring out some interesting statistics, but 
it is highly improbable that any concen- 
tration of holdings of any but close cor- 
porations will be shown. One cannot help 
wonder, however, what the situation 
would be if government bonds, which are 
held in such huge proportions by banks, 
carried the same voting privileges as 
corporate issues. 

A future study of the private place- 
ment of securities, by issuers, with large 
insurance companies, should prove of in- 
terest, as this practice has seemingly 
come into considerable vogue recently, 
and especially since introduction of var- 
ious registration requirements by the 
S.E.C. 








HE great Commonwealth of Massa- 

chusetts, repository of many of the 
great traditions of American cultural, 
industrial and political life, gave further 
evidence, this month, of its pioneer her- 
itage. Heads of states have come from 
all walks of life, but with the election 
of Leverett Saltonstall as governor, this 
is probably the first time that such a 
high office has been entrusted to a pro- 
fessional trustee. 

And most fittingly have the people 
chosen, not alone in the illustrious name 
of the candidate but also in the vocation, 
for what could be more logical training 
for the responsibilities of a public trust 
than the training and integrity derived 
from long and honorable service in pri- 
vate trusteeship. 


Fiduciary principles of conduct and 
management in handling the affairs of 
others and safeguarding their rights— 
personal as well as _financial—should 
make a most welcome contribution to our 
political structure. There will be the 
same problems: remaindermen as well 
as life tenants, the duty of protecting 
human as well as property rights, the 
necessity for avoiding conflicts of per- 
sonal with public interest and above all, 
the regard for social usefulness in exer- 
cising the powers and administering the 


Trustee Elected Governor 


funds given in confidence, whether by 
trustors or voters. 

It is significant that, in his address 
on “The Professional Trustee,’* at the 
American Bar Association convention 
last July, Mr. Saltonstall particularly 
emphasized the human relationships, the 
compounding of client and civic service 
as essential ingredients of trusteeship. 
As Governor, he will bring within the 
scope and benefits of the fiduciary réla- 
tion more than four million beneficiaries. 


*Published in \ugust, 1938 issue of Trust Com- 
panies Magazine. 


Uniform Trustees’ Accounting 
Act May Be Repealed in Indiana 


According to advices from Indiana 
trust men, the Uniform Trustees’ Ac- 
counting Act, adopted there in 1937, may 
be repealed at the next session of the 
Legislature because of its unpopularity. 
Little use has been made of the law, 
trustors who have had their attention 
called to it uniformly waiving its provi- 
sions. The principal objections have 
been the expense involved, the additional 
duties cast upon trustees, and the un- 
warranted publicity of the trustor’s 
affairs. 





Developing Trust New Business 


Report of F. A. A. 


HE Financial Advertisers Associa- 

tion closed its 1938 conference held 
in Ft. Worth on November 3rd in what 
has been described as three days of bus- 
iness. 

The Trust Department program was 
carried out under the able leadership of 
Granville B. Bourne, assistant vice pres- 
ident of the Nashville Trust Company. 
Four principal subjects, garnered the in- 
terest of trust men: objectives of trust 
advertising and the selection of media; 
pension and deferred bonus trusts and 
how they operate; the functions of a 
trust new business man, and how to sell 
the public on increased fees. Towner 
Phelan gave a report of a survey of trust 
companies regarding plans for their 
trust development activities. 

George Everett, assistant vice presi- 
dent of the First Citizens Bank & Trust 
Company, Utica, N. Y., was elected pres- 
ident of the Association. He succeeds 
William H. Neal, of Wachovia Bank & 
Trust Company, Winston Salem, N. C. 

Other officers elected are: Stephen H. 
Ffield, Barnett National Bank; Jackson- 
ville, Fla., first vice president; Robert J. 
Izant, Central National Bank, Cleveland, 
second vice president; Victor Cullen, 
Mississippi Valley Trust 
Company, St. Louis, third 
vice president, and Fred 
Mathison, National Secur- 
ity Bank, Chicago, treas- 
urer. 

William H. Neal, the re- 
tiring president, urged the 
members against an atti- 
tude of complacency, warn- 
ing that the current inter- 
est in public relations may 
prove to be just a fad. He 
stressed that just as long 
as banking continues in 
private hands it would be 
necessary to continue to 


GEORGE EVERETT 
611 


Trust Conference 


carry on constructive publicity for the 
molding of public opinion. 


Research Leads 


Speaking for the conference as a 
whole, the value of research probably 
constituted the greatest interest. Elmo 
Roper, noted research consultant of New 
York, told the delegates it might be a 
good idea to do some self-policing, be- 
cause the best publicity agent in the 
world can’t fool the majority of the pub- 
lic for very long. “If it should turn out 
that you have to look for a broader mar- . 
ket, it is the proper function of market 
research to help locate that market. 

It is the proper function of market re- 
search to help you discover which things, 
of those possible to you, are most de- 
manded or needed. 

“If it should turn out that you aren’t 
as bad as the public apparently charges 
you with being and that, therefore, a 
public relations job is indicated, it is 
the proper function of public opinion re- 
search to find out the component ele- 
ments contributing to the public’s dis- 
like or distrust. If, however, it should 
turn out that the public is not far wrong 
in either their estimate of what you do, 
or how most of you do it, 
your problem is then one of 
eliminating from _ your 
ranks the malefactors.” 

Mr. Roper outlined the 
methods of conducting the 
research or fact finding 
campaign. He pointed out, 
if 3% of all the people of 
the United States lived in 
the Mountain States, then 
3% of the sample should 
be drawn from those states. 
Set up the question in sim- 
ple, understandable form. 
Let somebody write the 
questionnaire and then take 
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the questions out into the field and try 
first one and then the other with all kinds 
and classes of people until you hit on the 
happy phrase which conveys your real 
meaning to every class. 

“The day has passed,” Mr. Roper said, 
“when a manufacturer or anyone else 
having a product or service for sale, dic- 
tates what his product or service shall 
be like. The public now decides this 
important question; and unless you keep 
abreast of what the people want, and 
what things will induce them to trade 
with you, you are likely to find your po- 
tential customers exercising their right 
to refuse to purchase.” 


Trust Development 


The discussion at the first trust con- 
ference revolved around the objectives 
of trust advertising, the most effective 
media and the need for analysis to find 
out what those objectives are. Group 
discussion at the close of talks was con- 
tinued throughout the entire trust pro- 
gram again this year. 

Towner Phelan discussed the objectives 
of trust advertising. Many things, such 
as local community, a long range view or 
immediate results, must be taken into 
account when an institution launches an 
advertising program, he stated. 

Mr. Phelan said that if advertising is 
primarily to promote immediate trace- 
able business to media you naturally 
must choose direct mail, for this reach- 
es the select field you are concentrating 
on. However, if the plan calls for the 
creation of a background of public opin- 
ion, you will spend most of your appro- 
priation in media which reach the pub- 
lic in general. This latter type serves for 
a dual objective, he said. It educates 
‘ the public to the benefits of trust ser- 
vice, and, second, it builds the prestige 
of your particular institution. You will 
not only be interested in the man who 
has a substantial estate, but also in the 
man who has no estate, for he, too, con- 
tributes to articulate public opinion. 

In making an analysis of the results 
of our advertising we must keep in mind 
the time correlation. It may take years 
to make your mind up to have your will 
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drawn and even then you only put pros- 
pective business on the books. It is only 


the beginning of a continuous relation- 
ship and the prospect must be kept sold. 


Buying ordinary merchandise usually 
calls for little deliberation and trivial 
attention is often given to the purchase. 
The foundation of a trust relationship is 
confidence, to which must be added 
knowledge of trust service. 


Mr. Phelan believes that advertising 
should have the dual purpose of educat- 
ing a prospect as to the value of a trust, 
and to the advantage of your own insti- 
tution, if you are to prosper. He believes 
the long range advertising program, in 
moulding the public opinion, will even- 
tually result in greater business than an 
immediate bid for business. 


In the discussion that followed some 
were of the opinion that the same 
reasons which impelled a man to name 
the company will also keep him sold; 
however it was brought out that the ma- 
jority of institutions make some effort 
to keep the prospect sold. Some keep 
the name active on the prospect list for 
further solicitation after he has been 
sold. 


In the final analysis it was agreed that 
each institution must decide what their 
local problem is and attack it from their 
own peculiar angle. An analogy was 
given which aptly summed yp the situa- 
tion: 


Mass education as the sowing of 
seeds. 

Selective selling is as the cultivat- 
ing of the plant. 

Personal solicitation as to the har- 
vest. 


Media To Be Used 


Jordan C. Ownby, advertising man- 
ager, First National Bank, Dallas, led 
the discussion on the media to be used. 
This was a continuation of Mr. Phelan’s 
talk and Mr. Ownby was enthusiastic 
and thoroughly in accord with the above 
expressions. 


He felt the newspaper is fundamental 
for it not only serves to get new trust 
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business but also serves to advertise in- 
stitutionally. Educate the man who has 
no estate and he will be a valuable ad- 
vertiser for you. 


Although Mr. Ownby warned against 
the danger of becoming too emotional on 
radio programs he pointed out that much 
good work is being done by this means. 
He suggested the dramatization of trust 
services through oral anecdotes and stor- 
ies, also to portray interviews with 
younger trust men which show their du- 
ties and the human interest connected 
with the work. 

Billboards and car cards are not so 
adaptable to selling trust service, he said. 
Their messages are telegraphic and 
should be used only to back up a cam- 
paign in other media. 


Summarizing Mr. Ownby’s talk he said 
the use of newspaper advertising over a 
period of years was excellent but this 
required a substantial appropriation as it 
should be used regularly. He pointed 
out that many trust departments were 
unable to carry on such an expensive 
campaign and that it was necessary to 
limit the objectives and concentrate on 
a select group who might be prospects 
for trust service and that for this type 
of program direct mail advertising is 
the most desirable medium. 


Pension and Deferred Bonus Trusts 


ENSION trusts and deferred bonus 

trusts. were discused by Charles 
Patch, Jr., of the Cleveland Trust Com- 
pany, and Karl L. Pohlman, of Cleveland, 
a representative of McCready Pension 
Engineers, Inc., Indianapolis, Indiana. 
The Pension Trust is a comparative nov- 
elty to most trust men and the discus- 
sions were largely explanatory. 

Mr. Patch stated that there are four 
types of Pension Trust. There is the 
trust which is created by the deposit of 
funds with a trust company, the invest- 
ment and management of such funds by 
it with the reinvestment of the income 
and the paying of benefits from such fund 
at the direction of the pension fund man- 
ager or committee. The trust company 
takes no responsibility as to determining 
who are the individual beneficiaries and 
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under what conditions they benefit, but 
merely undertakes the management of 
the pension fund and the payment of ben- 
efits upon the direction of the pension 
manager or committee. 

Another type of pension fund is the 
escrow fund, in which the corporation 
creating the fund purchases deferred an- 
nuities for its employees, deposits the 
annuity policies with the trust company, 
in escrow, and makes an annual deposit 
with the trustee to cover the premiums 
on such policies, whereupon the trustee 
remits to the insurance company. Under 
another type of funds, the trustee man- 
ages the fund from the investment stand- 
point, and then, upon the direction of the 
pension manager or committee, purchases 
annuities for those who are to be pen- 
sioned. 

A fourth variety is the deferred bonus 
trust. This is a trust used for the ben- 
efit of high-salaried executives, and un- 
der such a trust the corporation employ- 
ing them, instead of paying them cur- 
rent bonuses in years of good earnings, 
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will make such payments into a pension 
trust for their benefit. The trustee there- 
upon buys deferred annuities with the 
deposits and such annuities mature at 
retirement age. Mr. Pohlman gave most 
of his discussion to this latter trust and 
pointed out certain very definite income 
tax benefits which he believes it will 
provide. He also spoke of the necessity 


for having the adoption of a pension plan 
to be contingent upon a preliminary sur- 
vey made by people experienced in set- 
ting up pension trusts. 


Where New Business Duties End 


D. W. Laing, Assistant Secretary, 
Northern Trust Company, Chicago, IIli- 
nois spoke on “What are the functions of 
a trust new business man?” His talk and 
the discussion which followed dealt 
chiefly with the question of where the 
new business man’s handling of new 
business should cease and the adminis- 
trative officer’s handling of the trust bus- 
iness begins. There was a general feel- 
ing that, in the case of current busi- 
ness (living trusts and agencies) the 
customer usually wanted to do business 
with the new business man whom he 
knew and that the new business man 
encountered some difficulty in withdraw- 
ing gracefully. There was a general 
feeling that in the case of wills the new 
business man should get in touch with 
the family of the testator upon the tes- 
tator’s death and should introduce them 
to the proper man in the probate divi- 
sion and sit in on the first few inter- 
views. 


Renewed Interest in Trust New Business 
Activities 

The Chairman of the Research Com- 
mittee of the Trust Development Divi- 
sion, Towner Phelan, made a report 
concerning the results of a questionnaire 
sent out to 438 United States trust in- 
stitutions and 17 Canadian trust insti- 
tutions regarding their trust new busi- 
ness activities. This report indicated 
that nearly half of the institutions which 
answered the questionnaire maintain 
trust new business departments employ- 
ing one or more full-time trust new bus- 
iness solicitors. It showed that more in- 
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stitutions discontinued or reduced such 
departments in size during the recent de- 
pression than established or enlarged 
them. 

A substantial number of trust institu- 
tions are now considering the establish- 
ment of trust new business departments 
or are planning to enlarge their exist- 
ing ones, whereas not a single reporting 
institution reported that it planned either 
to decrease its new business staff or to 
discontinue it. 

It is logical to assume on the basis of 
the questionnaire that trust departments 
are about facing and consider the time 
now ripe to actively go after business. 


How To Sell The Public on Increased Fees 


An entire session was devoted to the 
question of selling the public on increas- 
ed fees. Practically all agree that increas- 
ed fees are necessary for profitable oper- 
ation although the opinion is equally 
prevalent that cost accountings should be 
made to determine what kind and which 
accounts are unprofitable. 

In the first place, under the present 
set up for trust accounting, without a 
cost analysis it is impossible to determine 
whether fees are responsible for the low 
earnings trust departments are reputed 
to make. In the second place, as was 
pointed out, an officer cannot be nearly 
as sincere in his explanation why an in- 
crease in fees is necessary unless he 
knows definitely that such and such a 
type of account costs so much to admin- 
ister. 


Robert E. Mac Dougall, assistant trust 
officer, Provident Trust Company, Phil- 
adelphia, stressed the proper approach 
as being of prime importance in selling 
higher fees. People are not averse to 
paying a reasonable cost for a service 
which is of a quality basis. 

He cited reasons for the need of in- 
creased fees as being: fees quoted years 
ago when costs were lower; lower income 
yield; increased expenses due to salaries, 
various forms of taxes, outside audits by 
banking and governmental agencies and 
changing investment conditions. 

Mr. Mac Dougall said the naming of 
commissions should be deferred until suf- 
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ficient facts have been gathered to base 
an adequate and fair fee. He warned 
his listeners not to overlook the fact that 
fee schedules are based on a minimum 
basis. 


After an estate problem has been work- 
ed out, the question of compensation 
is relegated to secondary importance in 
the prospect’s mind. Securing fees high- 
er even than your competitor is made 
much easier by convincing the prospect 
that you have made a thorough study 
and analysis of his problem. 


Mr. Mac Dougall said he did not re- 
gard the tax savings approach as one 
of the best arguments for trust services, 
but that he does believe in saving cus- 
tomers as much in taxes as possible and 
it is obvious that a trust customer will 
be much more amenable to higher com- 
pensation if his estate plan indicates (but 
not promises) substantial tax savings. 


In many sections of the country the 
courts are important parts of the public 
we must convince about higher fees. 
Much pains have been taken to keep the 
courts advised on trust department 
operation and the various changes that 
have taken place in the past few years; 
however we often hear of courts, in jus- 
tifying its position about a fee, cite cases 
decided in 1908 or 1912 or even earlier. 
This problem was partially answered by 
the experiences of the trust companies 
in Wilmington, Delaware. Each company 
in the Clearing House Association was 
completely cost-analyzed and the figures 
of the different trust institutions were 
consolidated and a schedule of fees devel- 
oped. Mr. Mac Dougall says it is his 
understanding that the courts will be 
informed of the schedule and the basis 
on which it was prepared. 

Let us not repeat the error of naming 
fees for agency or long term or perpet- 
ual trusts today that often commit us to 
a losing basis for years or in perpetuity. 
Explain to the customer that it is im- 
possible to look so far into the future 
and keep the arrangement on a reason- 
able fee basis. 


An Indifferent Attitude 
George M. Swing, trust officer of the 
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Second National Bank, Houston, through 
his inquiries, found many who shared an 
attitude of “why bring up the subject” 
of increased fees when the public knows 
nothing of the matter as it now stands. 
Continuing, Mr. Swing said that unfor- 
tunately too many of the general public 
were under the impression that the trust 
business was very profitable. They 
judged it so by the imposing structures 
which housed the banks and trust com- 
panies and by general appearances. This 
impression will have to be corrected in 
many localities before public sentiment 
will favor any increased fees. 


Citing facts and figures which portray- 
ed the trust field as a whole as indisput- 
ably an unprofitable venture, Mr. Swing 
stated that the same figures he used had 
proved that a number of trust depart- 
ments were earning profits. “There is 
reason to believe,” he said, “that many 
more trust departments can be placed on 
a profitable basis.” 
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Lawyers and accountants are impor- 
tant factors we must deal with and sell 
on the idea that increased fees are ne- 
cessary, he said. When these two groups 
have been sold they can do much toward 
selling the public for us. 


The National Attitude 


J. Haskell Tidman, trust officer, Com- 
merce Union Trust Company, Nashville, 
Tenn., read excerpts from letters he re- 
ceived from trust men over the entire 
country. 


A majority of his replies from those 
who had already instituted increased fees 
reported that an arrangement had been 
made with their local clearing house and 
a schedule was adopted for all members. 
Listed below are short extracts from Mr. 
Tidman’s report. 

Birmingham, Ala.—Increased fees in 
effect, secured through local clearing 
house adoption of schedule. Only occa- 
sionally does customer object. 


Atlanta, Ga.—Increased fees in effect, 
secured through local clearing house. 


Approved generally by public and by 
numerous members of the bar. 


Richmond, Va.—Public appreciates 
need for the specialized service. When 
they realize what is involved and the 
compensation received, their resistance 
to paying an adequate fee is nil. Build 
up should come through advertising a 
quality product. 

Louisville, Ky.—Fees are inadequate 
due to increased cost of operation. Sit- 
uation remedied here somewhat by 
amendment to trust laws which permits 
charge of 5% of income and an annual 
charge of 1/5 of 1%. Trustee may not 
charge in excess of 5% of the value of 
principal when distributed. 


Winston Salem, N. C.—After much re- 
search work have determined accounts 
on which we lose. Have, in most cases, 
gone to parties and stated facts and have 
been able to collect additional fees. In 
a few cases we have had to resign. Every 
trust department should know cost be- 
fore attempting to raise fees. 

Chicago, Ill—It has been surprising 
so few people have objected to paying 
charge in excess of schedule. 
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Cincinnati, O.—Analysis being made 
by all banks, expect to move co-oper- 
atively. 

Providence, R. I.—High standard of 
service cannot be maintained without 
proper and adequate compensation. Have 
made cost analysis consisting of (1) cost 
of business and cost of handling specific 
types of property and accounts. 


Boston, Mass.—This clamour for 
higher fees should not be too vociferous 
until the banks can talk with assurance 
as to their actual costs. Also, the trust 
fraternity should be sure that the de- 
mand for increased compensation does 
not come from banks who have cut fees 
in the past to get business and now find 
they’re losing money. For the good of 
the trust business, it appears unwise to 
begin to push for higher pay just when 
the corporate fiduciary is coming into 
its own and is being recognized for the 
high type of organization it is. Un- 
doubtedly in some sections where fees 
are established by law, there may be some 
justification for desiring increased fees. 

If we talk increases without having 
facts on costs which can be supported 
before the probate court, I think it would 
be just handing lawyers and others am- 
munition to knock the corporate fidu- 
ciary. 

New Haven, Conn.—Our experience 
has shown a state wide adoption of a 
schedule of fees has worked out well. 
This was after a careful study was made 
of trust costs in various institutions by 
state bankers association. 

New York, N. Y.—Have been success- 
ful in obtaining full fee when co-fidu- 
ciary was involved. For past several 
years have been asking and getting min- 
imum fees on new business of moderate 
size. 

Mobile, Ala.—Our average trust is 
$30,000 and taking 4% as an average 
return our commission would only be 
$60 a year or $5 a month. When that 
is explained to a customer with the re- 
minder that one could hardly get a negro 
to sweep his sidewalk for that amount 
most resistance is broken down. Have 
experienced no difficulty in collecting 
higher fee. 





The Editor's 
Easy Chair 


(Which may be occupied by anybody 
who cannot write stuff of sufficiently 
tremendous “economic significance” to 
get published anywhere else.) 


IN WHICH WE REVIEW “DAILY— 
EXCEPT SUNDAYS” 


HEN a banker tells a good story, 

that is news; but when he makes up 
an original one, that is an Event (fre- 
quently unfortunate). But when he 
writes one, the assembled guardian 
angles huddle together shivering, with 
their wings wrapt tight and their eyes 
full of tremulous anticipation. 

Surely, they agree, there is another 
lost soul who, not content to wait for 
purgatory, has recklessly exposed him- 
self to terrestial damnation for betray- 
ing the Dignity of his Profession. They 
can never hope to let him through the 
Pearlies, for he is just the type who 
would bring terror into the good old 
status quo of Bankers Heaven by strik- 
ing matches on dynamite sticks. 

Of course, it may be that a Banker- 
Author has no yen for the place—he 
might meet some Rejected Loans up 
there; or be called on to extend credit to 
some of the temporarily embarrassed 
spirits on halo or harp collateral. The 
prospect of having to share the same 
cloud with an angelic debtor—not to 
mention with another banker who runs 
the money-temple down the street—may 
be too alarming. 

But to come back to Earth: it can 
happen here. They say that fact is stran- 
ger to fiction. Ordinarily, yes; but when 
a banker writes a book without a single 
bond quotation, prediction of economic 
collapse, caution as to “times-fixed- 
charges-earned” or any of those other 
images of the Financial D. T’s., and 
treats of the really fundamental and 


grave concerns of mortal life, such as 
Commuting, then surely the veriest finan- 
cial tycoon may, without any fear what- 
soever of becoming educated, wipe off his 
pince-nez, prop his largest edition of As- 
sorted Statistics and Investors Guyed- 
Book between his shirt-front and the 
public gaze, and relapse into humanity. 

All of which leads up to the extra- 
ordinary announcement that a vice-pres- 
ident of the Fifth Avenue Bank of New 
York, by name Ed Streeter, has again 
ushered into the ranks of the best-sellers 
a delightful book entitled Daily-Except 
Sundays (Simon & Schuster, $1.25 F. 
O. B.) We say “again,” because this is 
the same Ed Streeter who, during the 
World War, made the world safe for 
laughter with that intensely human and 
realistic collection of “dough-boy” let- 
ters known as Dere Mable. 

Here is probably the first book which 
has ever gone right to the heart of 
Transportation. The density of passen- 
ger-revenue-miles is forsaken in favor of 
the density of the passengers themselves ; 
fixed charges give way to fixed stares and 
condition of the ballast of the road-bed 
fades into insignificance beside that on 
the other half of the car-seat. 

Main Street and Wall Street have been 
showered with publicity by economists, 
politicians and other literati, but no one 
before had the temerity to bridge the 
gap, and at the same time diagnose and 
prescribe for that growing American 
malady: suburbanitis. As we all know, 
between “itises” and “isms” our physi- 
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cal and financial health are under con- 
stant attack; perhaps the one is induced 
by the other, but be that as it may, we 
now have a picture of the alter-ego of 
a typical Wall-Streeter. As a commuter 
he is a figure sure to rouse the deepest 
sympathies of his fellow-men. 


One thing that puzzles us is why no 
reference was made on the cover, title 
page or elsewhere, to the fact that the 
author is, in fact, a real flesh-and-blood 
banker. It is rumored that the title 
appeared in the original proofs but was 
suppressed by the Committee on Purity 
of the Professional Ethics Association, 
as tending to indicate general belief that 
our financial custodians indulged in any- 
thing more humorous than evicting ten- 
ants in sub-zero weather or being ap- 
pointed receivers of defaulted railroads. 

After all, they argued, suppose it be- 
comes known that bankers are allowed 
to pass the big bronze door without 
checking their hats, umbrellas and sense 
of humor, what would we have? Chin- 


whiskered presidents locking customers 
in the vault and putting the keys just 
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out of reach—vice-presidents pulling each 
other’s chairs from under them when a 
Big Client comes in for a conference— 
and even the customers bowling derbies 
on the marble floors while the tellers 
jumped up on their cage and played 
monkey. 

No, we can see that would never do— 
glum is the word. But the fact remains 
that Mr. Streeter has, like Chic Sales, 
made an immortal contribution to Amer- 
icana, as it is lived. Here is how he 
describes one of those great moments 
that makes all men kin: 


“It might be supposed that, once, hav- 
ing gone through an experience [of buy- 
ing the ticket], you could forget about it. 
That is just the trouble, however. One 
does. Where to carry the thing so that 
it won’t be left on the bureau each day 
becomes the next major problem. 

“For many years we put ours in a bill- 
fold in our hip pocket. That worked al- 
right as far as having it with us was 
concerned. But it raised other difficul- 
ties. Just as we were comfortably set- 
tled there was the ticket collector. And 
there we were sitting on our ticket like 
an optimistic hen. 

“It was bad enough trying to fish it out 
in warm weather. In winter, however, it 
involved standing up and practically get- 
ting undressed in the aisle. In crowded 
trains this was dangerous as lady stand- 
ers were apt to assume you were an old- 
fashioned gentleman offering your seat. 

“We tried carrying it inside our hat 
for a while. This was fairly satisfactory 
except that people frequently thought 
we were bowing when we took our hat off 
to get it. This involved an exchange of 
smiles and nods with absolute strangers. 
Also in summer the dye ran and gave us 
a peculiar rash on the forehead.” 

+ -- -() —- —— 


Allan Forbes Writes Book on Sport 


A book, “Sport in Norfolk County”, has 
recently been completed by Allan Forbes, 
president of the State Street Trust Com- 
pany, Boston, and offered for sale by his 
publishers. 

Mr. Forbes has written a number of his- 
torical brochures and is a leading sportsman 
and authority on early sport in the United 
States. The book states that early days in 
Norfolk County, Massachusetts, typify the 
beginning of country club life and outdoor 
sport throughout America. 





Modernization Aids To Property Values 


Deterioration Halted and Returns Enhanced* 


NORMAN J. RADDER 
Secretary, Plumbing and Heating Industries Bureau, Chicago 


LUMBING tells the age of a house. 

The public is keenly aware of the 
difference between the well-designed, ef- 
ficient fixtures of today and the drab 
plumbing commonly found in the houses 
built from 15 to 20 years ago. They 
know what is up-to-date in bathrooms 
and kitchens. If the fixtures are out- 
moded, this impression is carried over 
to the entire house. 

Houses and apartments with obsolete 
plumbing are difficult to rent at a profit- 
able figure and almost impossible to sell 
at a fair price. In realization of this 
fact, many trust companies have in re- 
cent years undertaken a thorough-going 
modernization of the plumbing in prop- 
erties under their management with the 
result that deterioration of the proper- 
ties has been halted and returns in- 
creased. 

This is a particularly opportune time 
to undertake a program of plumbing re- 
habilitation for two reasons: The real 
estate market, in most sections of the 
country, has turned upward—property 
modernized this fall and winter will be 
ready for the active market predicted for 
the next spring; prices of plumbing fix- 
tures are still lagging behind the general 
upward trend of commodities in general 
as well as behind the index number of 
building materials. 

TAPLE enameled iron bathtubs, for 

instance, are today selling at 37 per 
cent below the base price of 1926, as 
reported by the United States Bureau 
of Labor Statistics. The price index 
number of a 20x42 inch apron kitchen- 
ette sink, for instance, (using the 1926 
price as 100) has ranged from 123.8 in 
1920 to 80.3 in 1929; to 67.2 in 1932 and 
stands at 50.8 today. 

It is obvious, therefore, that this is a 
particularly favorable time for the mod- 


*This article is the first of a series outlining the 
values of modernization. 


ernization of plumbing. It is doubtful 
if the discrepancy between the compar- 
atively low level of plumbing fixture 
prices and other commodities will con- 
tinue much longer. 

Under the circumstances, the question 
that confronts the trust company is the 
type and extent of plumbing moderniza- 
tion that will prove most profitable. The 
answer to this question can best be pre- 
sented in terms of the different price 
classifications of properties commonly 
managed by fiduciaries. 

Now what can be recommended for the . 
house selling up to $3,000? Obviously 
the rehabilitation program is limited by 
the practical consideration of what the 
property traffic will bear. The character 
of the property in the neighborhood is a 
factor. Houses of the same type in the 
same neighborhood are in competition 
with each other. It is unwise to permit 
property to fall behind the standard set 
by other houses in the vicinity. It is 
more profitable to be a bit ahead of the 
neighborhood in order to have a com- 
petitive advantage. 

Certainly, the minimum requirements 
for sanitation should be met. If the 
house has no bathroom, one should be 
installed. The kitchen of the house 
should have a sink. If present plumb- 
ing fixtures are defective, worn out, and 
unsanitary, these should be _ replaced 
with new equipment. 


Equipment Needed 


RUST company officers who will 

seek the advice of an experienced 
plumbing contractor will find that a very 
satisfactory bathroom can be purchased 
at a moderate price. The equipment 
may include a _ built-in-tub, a wash- 
down closet with a white seat, and a lav- 
atory either of the pedestal or wall-hung 
type. The budget should permit the in- 
stallation of a roomy medicine cabinet 
and sturdy accessories. 
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A 42 inch sink is suggested for install- 
ation in the kitchen. It will also be ad- 
visable to install water heating equip- 
ment. A 20 gallon automatic gas-fired 
heater would be preferable to the side- 
arm type heater, or if it is necessary to 
maintain strictest economy, a coal-fired 
heater may be preferred to gas or other 
heaters. 


New Style Standards 


ET us turn now to the plumbing re- 
quirements for the house selling 
from $3,000 to $5,000. It should be point- 
ed out that existing houses in this class- 
ification must compete with the new 
houses that will soon be on the market 
in increasing numbers. These new 
houses will represent new standards of 
beauty, comfort, and convenience, par- 
ticularly with respect to bathrooms and 
kitchens. Fortunately, for the owner of 
property, it is possible to transform a 
bathroom in an old house into a bath- 
room as up to date as those that will be 
built in 1939. 
Illustrations reproduced with this 
article indicate the possibilities of bath- 


room modernization. Illustration I shows 
a project carried out in a house which, 
before modernization cowld not be sold 
for $3,500, but after an investment of 
about $700 in plumbing, decorating and 
new electrical fixtures brought $4,500. 

The old bathroom with its tub on legs, 
marble slab lavatory, and _ high-tank 
closet was typical of bathrooms in many 
15 year old houses. This bathroom would 
make a most unfavorable impression on 
a prospective purchaser not only because 
of the obsolete equipment, but also be- 
cause any woman would be reluctant to 
undertake the responsibility of keeping 
such a room clean. 

Thorough modernization, involving the 
replacement of the fixtures, floors, and 
walls, is shown in illustration I. The 
new fixtures are well designed and well 
made, yet moderate in price. 

A bathroom without a shower either 
over the tub or in a separate compart- 
ment could hardly be called a modern 
bathroom. Any trust company would be 
making a serious mistake in not provid- 
ing shower facilities in modernizing a 
bathroom in an old house. 


A miracle of modernization. The old Chippendale-type tub was replaced with a built-in bath equipped 
with shower and safety bar, the small and drab lavatory was replaced with a handsome china fixture with 
chromium-plated faucets, and the new closet is the silent one-piece type. The walls were tastefully 
decorated with washable wall paper and the floor covering is linoleum. Note the smart modernism of the 
metal legs and towel bars on the lavatory, the narrow frame around the mirror, and the tubular lighting. 
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For a house selling from $3,000 to 
$5,000 a modern kitchen with a sink of 
the cabinet type is an additional sales 
feature: The cabinet sink appeals to 
women because of the economy of space, 
time and effort which results from the 
use of storage facilities afforded by 
roomy cabinets and drawers. The 60 
inch cabinet sink with double drain- 
boards, chromium plated faucets, swing- 
ing spout, garbage container under the 
sink, deep compartment and rinsing 
hose, represents the greatest achieve- 
ment in kitchen sink efficiency. It may 
be obtained in white or colors. Cabinet 
sinks are also made 52 and 42 inches 
lone’. 

Additional cabinet space should be 
provided above and adjoining the sink. 
For this purpose, cabinets which match 
those under the sink can be obtained. 
Trust company officers will be glad to 
know that booklets illustrating practical 
kitchen plans are obtainable from master 
plumbers. 


In modernizing a bathroom in a $5,000 
to $8,000 house, fixtures of the better 
type should be used. A recess type tub 
with shower, vitreous china lavatory 
with metal legs or cabinet underneath, 
and a quiet one-piece closet are recom- 
mended. 


Convenience vs. Roominess 


N placing the house in the $5,000 to 

$8,000 class on the market, the 
owner must take into consideration not 
merely the modernity of the fixtures in 
the existing bathroom, but also the ques- 
tion whether one bathroom is adequate. 
Public opinion has undergone a signifi- 
cant change in recent years with respect 
to the ratio of bathrooms to other rooms 
in the house. Only a few years ago one 
bathroom was considered adequate for a 
house with three or four bedrooms; to- 
day two, and not infrequently three bath- 
rooms are provided. 

Years ago the demand was for room. 
Today the public wants conveniences. 
Most of the old houses have more room 
than the average family requires, but 
not enough conveniences; therefore, the 
thing to do is to convert excess room 
into convenience space. Parts of bed- 
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rooms, hall ends, and large closets can 
be successfully converted into bathrooms. 
Illustration 2 shows the conversion of 
unused space into a bathroom. 

Plumbing in large houses is. substan- 
tially the same as that in smaller homes. 
The difference is one of quantity largely. 
Everything said in this article about 
plumbing in small houses is applicable 
to the larger home. 


Walls, Floors 


TTENTION should be paid to the 

many new materials now available 
for bathroom walls and floors. It has 
been estimated that there are about 30 
materials, all waterproof, that may be 
used on bathroom walls. These range 
all the way from the economical yet 
smart and modernistic washable papers 
to composition board, board tile, asbes- 
tos tile, porcelain enamel tile, linoleum, 
ceramic tile, glass and stainless steel. 


It is important for trust officers to be 
familiar with these materials, particu- 
larly if they have a number of proper- 
ties which need modernization. A hand- 
some effect can be obtained at minimum 
cost by utilizing washable paper known 
as salubra. The paper is equivalent to 
about four coats of paint and is manu- 
factured in many different patterns. 


Another fact which must be taken into 
consideration in modernizing houses of 
the better class is the current demand 
for a first-floor washroom, otherwise 
known as a downstairs lavatory or pow- 
der room. The powder room offers an 
opportunity for using color to good ad- 
vantage. Fixtures in many lovely pastel 
shades—cool green and lavenders, soft 
ivories and yellows, blues and pink—are 
available for this use. The lavatory in 
the powder room should be of vitreous: 
china, and the closet should be of quiet 
one-piece construction. 


Utilize Waste Space 


HE modern tendency to use base- 
ment space for recreation purposes 
has made provision for a closet and lav- 


atory in the basement desirable. An- 
other great convenience in the basement 
is a shower which finds particular favor 
in the summer when it can be used by 
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persons returning from the beach, from 
outdoor games, or from working in the 
garden. Particularly adapted for use in 
basements, garages or summer cottages 
are the inexpensive steel shower cabinets 
which have been recently placed on the 
market. 


The basement should also contain mod- 
ern laundry equipment. Laundry tubs 
are made of porcelain, enameled iron, 
and composition materials. Tubs are 
now manufactured with an integral shelf 
and stainless steel rim, chromium plated 
swinging spout faucet, and integral 
washboard. 


Water softening equipment is a neces- 
sity in many sections of the country. 
There are few districts where the mech- 
anical softening of water does not add 
greatly to the pleasure of the bath, ease 
of laundering, and the life of fabrics. 


Adequate equipment for heating water 
sufficient for the requirements of the 
occupants of the house should be pro- 
vided. Modern automatic gas heaters 
are highly efficient, economical, safe and 


dependable. If the house is equipped 


with a hot water, steam, or vapor heat- 
ing system, a constant supply of hot 
water may be obtained by the indirect 
method, utilizing the fire in the boiler. 


In new construction as well as repair 
or modernization plumbing work, it is 
advisable to use quality materials and to 
have the work done under the supervi- 
sion of an experienced plumbing contrac- 
tor. If the piping system is incorrectly 
designed, fixtures, no matter how good 
they may be, will not give satisfactory 
service. 


The installation of plumbing equip- 
ment should never be delegated to a 
handy-man or jack of all trades, but 
should always be done under the super- 
vision of an experienced master plumber. 
Because of the close relation of plumbing 
to health, many cities and some states 
stipulate in their plumbing codes that 
only licensed men can do plumbing work. 
Observance of this law will tend to stab- 
ilize property values by insuring the 
proper functioning of plumbing systems. 


One of the most serious deficiencies of many of the older houses, apartments and hotels is an inadequate 
number of bathrooms. This picture shows how a pantry in trust company property was transformed into 


a charmingly modern bathroom. 





Excerpts From Selected Articles 


The Modernization of Legal Lists 


WILLIAM R. WHITE, N. Y. Superintendent of 
Banks and IRVING A. J. LAWRES, his confiden- 
tial assistant. Law and Contemporary Problems, 
Summer, 1938, issue. 


HE mortgage field, which has long been 
the principal source of income for 
trustees and savings banks, has been seri- 
ously affected. Unemployment has result- 
ed in a dearth of new mortgages, in a mul- 
titude of foreclosures, and in a high per- 
centage of arrears in taxes and interest 
upon existing liens. As a consequence of 
these developments, a tremendous volume 
of funds has been invested in government 
obligations. Even in this field, however, 
the investor must weigh the factors for a 
low yield, a mounting government deficit 
and the possibility of depreciation resulting 
from an increase in money rates. 


While New York was compelled to aban- 
don the rule of her common law, she was 
unwilling to go the whole distance and 
adopt the principle laid down in Massachu- 
setts. Instead, she chose the convenient 
course of extending the investment author- 
ity of trustees to a list of securities al- 
ready in existence. This was done without 
regard to the fact that the savings banks 
list had originated to serve the needs of 
a group of institutions which were founded 
as mutual benefit associations and which 
were operated in most cases, not by full- 
time paid executives, but by laymen who 
found it possible to donate a portion of their 
time to this public service. Under the cir- 
cumstances, it was not surprising that man- 
agement was strictly limited in the selec- 
tion of investments. 


So long as trust functions were perform- 
ed mainly by individuals, usually laymen, 
there was some reason for maintaining con- 
sistency in the investment powers of sav- 
ings banks and fiduciaries. In 1902, how- 
ever, when this principle of consistency 
was reaffirmed by the legislature, a factor 
was present which might well have dic- 
tated a somewhat different course than 
that which was adopted, for by this time 
corporate fiduciaries had come to occupy an 
important position in the financial world. 


Unlike savings banks, trust companies were 
organized for private profit. They were 
managed by paid executives and many of 
them retained the services of investment 
experts. These facts, however, apparently 
never appealed to the legislature as justi- 
fying an expansion of the discretionary 
powers of corporate trustees. 

Trustees, because of their reluctance to 
trespass in a field where the rights of sav- 
ings banks have become firmly established, 
have exerted little or no influence in the 
development of the list. 


Progress in Some Jurisdictions 


HE Commonwealth of Pennsylvania 
has taken a progressive step in recog- 
nizing the investment problems of trustees 
as sufficiently important to command the 
attention of the legislature. An act adopt- 
ed by the Maine Legislature in 1937 au- 
thorizes the Bank Commissioner, upon the 
written recommendation of a special com- 
mittee of the Savings Banks Association, 
to expand the list to include certain rail- 
road securities which he deems suitable for 
investment by savings banks. An amend- 
ment passed this year in New York em- 
powers the State Banking Board, upon the 
application of not less than twenty sav- 
ings banks or of a trust company all the 
stock of which is owned by savings banks, 
to add to the regular list corporate inter- 
est-bearing obligations not otherwise eligi- 
ble for investment. While the lists in both 
these states are intended primarily for the 
use of savings institutions, the principle 
might readily be extended to permit trustees 
to make recommendations relative to the 
lists from which they are required to select 
investments. 

Principally to achieve such flexibility, 
New Hampshire has gone even further 
than Maine or New York by providing for 
a Board of Investment which has author- 
ity, acting in conjunction with the Bank- 
ing Commissioner, to prescribe within cer- 
tain general limits the securities in which 
savings banks may invest. In each of the 
three states mentioned, the principal of 
permitting a state official or board to ex- 
ercise discretion in compiling the legal list 
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was adopted because of the difficulty en- 
countered in attempting to prescribe fixed 
statutory standards which operate efficient- 
ly to provide a sound list of securities. To 
devise statutory tests which admit a high 
percentage of all sound securities without 
also qualifying a substantial volume of 
questionable obligations has been found to 
be a difficult, if not impossible task. 


For example, it seems impossible to pro- 
vide standards giving effect to probable 
future developments involving changing 
tastes, shifts of population, and new means 
of transportation.* [With respect to muni- 
cipal obligations] even assuming that ef- 
fective provisions of law can be written pre- 
scribing satisfactory methods of computing 
indebtedness, we are still faced with the 
problem of determining when in the case 
of any municipality such indebtedness is 
reasonable. It can, in fact, be said of all 
provisions prescribing the standards ap- 
plicable to municipal obligations, that they 
fail to permit an exercise of discretion with 
respect to such important factors as trans- 
portation facilities, diversification of in- 
dustry, community wealth, and the charac- 
ter of municipal management. If factors 
such as these could be taken into consider- 
ation in addition to the tests prescribed by 
the statute, the obligations of communities 
apparently headed for financial difficulty 
might be removed from the list before they 
suffered serious market depreciation, and 
the bonds of other municipalities might 
safely be added to the list, even though the 
issuing body failed to meet one of the 
technical statutory standards. 


The basic weakness, however, that of in- 
flexibility, can apparently be corrected only 
by a fundamental change which would per- 
mit the exercise of discretion in compiling 
legal lists. Perhaps the solution lies in 
abandoning statutory tests and adopting 
the Massachusetts rule, which permits wide 
discretion to the trustee but holds him to 
reasonable standards of diligence and 
prudence in the selection of investments. It 
is doubtful, however, that states such as 
New York, where the concept of the legal 
list is deeply rooted in law and practice, 
would be willing to make a decisive change 
in a matter of such great importance. The 


*Copious reference is made to the article by 
Prof. Edwards in the February 1937 issue of Trust 
Companies, page 174. ; 
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alternative which has been suggested is 
the plan which is being tried in those states 
where a public official or board is vested 
with broad discretion and responsibility to 
select suitable securities for savings bank 
or trust investment. 

a 


Digests 


Trust Shares and the Nominee Prob- 
lem 


Note in Yale Law Journal for November 1938. 


Discusses implications of the recent de- 
cision in Estate of Harris (reported in the 
May 1938 issue of Trust Companies) de- 
claring it unlawful for a trustee to hold 
trust assets in the name of a nominee even 
in the presence of a permissive provision in 
the instrument. Questions -holding in view 
of complete metamorphosis in conditions: 
underlying common law rule of segregation 
embodied in the New York statute. Al- 
though no liability attached since no loss 
occurred (and note points out that loss 
from nominee holding per se is unlikely) 
it is urged that securities so held should 
be retransferred to the trustees to obviate 
other penalties such as removal, loss of 
fees, etc. Alternative procedures are sug- 
gested. Best solution offered is adoption 
of Uniform Trusts Act. 

a 


Corporate Liability for Registration 
of Unauthorized Fiduciary Trans- 
fers of Stock 


Comment in Yale Law Journal for November 1938. 


A thorough analysis of the problems aris- 
ing when a trustee commits a breach of trust 
with relation to transfer of securities, un- 
der the common law and the _ statutory 
changes in many of the states. Varying 
limitations on the liability of the corpor- 
ation are discussed. Interstate difficulties 
are treated. 

ee 


Louisiana Trust Estates Act 


Note in Harvard Law Review for November 1938. 


Analyzes from the legal standpoint the 
new trust code in Louisiana (see Wisdom’s 
article in October 1938 Trust Companies). 
Points out sensible changes of common law 
but deplores various ambiguities of lan- 
guage and incompleteness of treatment. 
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Mortgages in Common Trust Funds 

EDWIN KEMPTON, New York Law Journal, Oct. 

4, 1938. 

Suggests amendment to the New York 
Banking Law to permit common trust funds 
to invest in mortgages, pointing the dearth 
of legal investments yielding adequate re- 
turns and the fact that conservative real 
estate mortgages have fared as well as if 
not better than other legals. If mortgages 
are added to the list of investments for 
common trusts, it is urged that the pro- 
vision giving the superintendent of bank- 
ing a line on a fund for his examination be 
amended to make it clear that the lien is 
not a charge against any asset which has 
ceased to be a part of the fund. This is 
to remove any possible clouds on title in 
event sale of mortgage is desirable. 

0 
The Revised Bankruptcy Act of 1938 

CONGRESSMAN WALTER CHANDLER, Ameri- 

ean Bar Assn. Journal for November 1938. 

Discusses major changes effected by the 
Chandler Act with respect to reorganiza- 
tions and other aspects of the law. By the 
author of the Act. 


Bequests of Closely Held Stock 


VICTOR S. MERSCH, Deputy Register of Wills, 
Probate Court, District of Columbia. Fordham 
Law Review, November 1938. 

Discusses the decisions on the question of 
whether a bequest of stock in a family or 
closely held corporation, held by the testator 
at the date of his will and retained by him 
until death, is a specific bequest. The New 
York case of Tifft v. Porter (1853), holding 
bequests of named bank stock to be general 
legacies, is reexamined to determine whether 
the layer decisions modify the rule or are 
an exception to it. 

a 
Other Articles Read and Recommended 


Federal Tax Administration, 1939, by 
Roswell Magill, Journal of Accountancy, 
November 1938. 


Alternative Methods of Comparing Death 
Tax Due Under American and British Laws, 
by Carl Shoup etal. The Bulletin of the 
National Tax Assn., October 1938. 

Bank Stocks—A Balanced Investment 
(Canada). The Monetary Times, Oct. 1, 
1938. 


Wills Recently Probated 


mission of commodore from President Wil- 


John J. Rammacher 
Grain Merchant 


John J. Rammacher, president of the 
Eastern Grain Elevator Corporation, left 
instructions in his will for his executrix, 
either his wife or daughter, to choose a 
corporate fiduciary as co-executor to act 
jointly. Manufacturers and Traders Trust 
Company of Buffalo, N. Y., was chosen. 

Mr. Rammacher, with his partner, start- 
ed the Eastern Corporation in 1910. They 
developed their grain elevator capacity to 
10,000,000 bushels, the largest east of Chi- 
cago. The partners also built and operated 
twenty-one Montreal-type Lake steamers. 

In 1934 Mr. Rammacher negotiated the 
largest sale of cash corn ever made in this 
country: 4,000,000 bushels at one time. 


Commodore Nathaniel Matson Terry 
Educator 

Commodore Nathaniel Matson Terry, 
physicist and former head of the Depart- 
ment of Physics and Chemistry at the 
United States Naval Academy at Annapo- 
lis, named Union Bank & Trust Company, 
New London, Conn., executor in his will. 

He served at Annapolis from 1886 until, at 
his retirement in 1917 he received the com- 


son. For twenty-two years he served as a 
member of the board of control of the Naval 
Institute. 


Dr. John J. Luck 
Mathematician 

Dr. John J. Luck, for fifteen years 
professor of mathematics at the University 
of Virginia, named the Peoples National 
Bank of Charlottesville, Va., in his will as 
trustee for a fund which he provided for 
the college education of a nephew. 

Dr. Luck jointed the faculty of Vanderbilt 
University in 1909 and taught for several 
years at George Peabody College for Teach- 
ers before returning to the University of 
Virginia. 

Edward Dickinson Duffield 
Life Insurance President 


Edward Dickinson Duffield, president of 
the Prudential Life Insurance Company, 
named the Guaranty Trust Company of 
New York, co-executor and co-trustee of 
his estate. 

Mr. Duffield’s appointment of a corpo- 
rate fiduciary in his will is a fine and 
lasting tribute to the efforts of those men 
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in both the life insurance and trust field 
who, for the past many years have real- 
ized the advantages of linking together the 
services of these two great institutions. 

Mr. Duffield was also chairman of the 
board of trustees of Princeton University 
and former acting president of the school. 
An attorney, he was at one time a mem- 
ber of the N. J. House of Assembly and gen- 
eral solicitor of N. J. 


Dr. J. Norman Henry 
Physician 

Dr. J. Norman Henry, physician, ex- 
plorer and sportsman, named the Fidelity- 
Philadelphia Trust Company, Philadelphia, 
co-executor and co-trustee of his estate. 

At the time of Dr. Henry’s death he 
was honorary consulting physician to 
Pennsylvania Hospital. He was Clinical 
Professor of Medicine at Women’s Med- 
ical College for seventeen years. During 
the recent World War he helped organ- 
ize Base Hospital 38 in France and be- 
came its commanding officer with rank of 
Major. He was secretary of the Sanitary 
Water Board of Pennsylvania, director of 
Public Health of Philadelphia and former 
President of the Medical Society of Penn- 
sylvania. 


Dr. Frank A. Wood 
Physician 

Dr. Frank A. Wood, physician, named the 
Springfield Safe Deposit and Trust Com- 
pany of Springfield, Mass., as co-executor 
and sole trustee of his estate. 

The Woods family settled in Massachu- 
setts in 1653 and the late Dr. Frank A. 
Wood represented the eighth generation 
of this prominent family. Dr. Wood served 
the City of Holyoke for twenty years as a 
member of the Board of Health. He was 
made president of the State Association 
of Health Boards, the first doctor outside 
of Boston ever to receive this honor. 

Dr. Wood was a director of a number 
of nationally known corporations. 


Robert Low Bacon 
U. S. Congressman 


Robert Low Bacon, 1st New York Dis- 
trict representative at 68th to 74th Con- 
gress, named the United States Trust 
Company, New York, as co-executor and 
co-trustee of his estate. 

Mr. Bacon, in addition to his political 
services to his country, served in the 
United States Army from 1915 to 1918. 
He was at the time of his death colonel in 
the Reserve Field Artillery. Mr. Bacon was 
awarded the Distinguished Service Medal by 
the United States Government. 
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Music Through a Will 

A radio program sponsored by the Cin- 
cinnati Hall of Music and dedicated to a 
juvenile program was introduced in the 
following words: 

“Saint Saens wrote the Carnival of An- 
imals for fun. During his lifetime, he 
would not allow any pieces from this suite 
to be played in public, with the exception 
of The Swan. At parties given by Saint 
Saens and his friends in Paris, The Carni- 
val of Animals was frequently played for 
the amusement of their guests. Thus, the 
only people who heard this delightful 
music were the few fortunate ones who 
were invited to these parties. In his will, 
Saint Saens gave permission for this music 
to be published. Now, all the world can 
share in his musical joke.’’—Program 
Notes by Donzella Cross Boyle. 


Successor Trusteeship 

A very able paper on trust problems 
peculiar to or accented by successorship* 
was delivered by William J. Brennan 
Jr., of the Newark law firm of Pitney, 
Hardin and Skinner, at the recent Mid- 
Year Trust and Banking Conference of 
the New Jersey Bankers Assn. One of 


the most difficult of these, and one which 
has not been given much attention, is the 


question of valuation of assets at the 
time the successor trustee takes over. 
Logically, said Mr. Brennan, the new 
trustee should start off with values as 
of the date he assumes office, but there 
is some doubt as to it, resulting from 
the uncertainty, in New Jersey at least, 
whether a prior trustee can pray the 
allowance of an account based on depre- 
ciated values when the assets are still in 
the trust. Granting he could, it is still 
questionable whether the successor trus- 
tee could compel such an accounting. 
Mr. Brennan suggested the adoption of a 
court rule requiring a statement in accounts 
respecting assets on hand both of inventory 
and market values. Such a provision in the 
trust instrument would, he believed, be en- 
forced by the courts. Such a procedure, if 
the beneficiaries were made parties, would 
have the advantage of placing before them 
the facts on which to base any exceptions, 
and failing, the successor trustee would 
probably be relieved of any necessity to pro- 
ceed against the prior fiduciary. 
~ *A very complete discussion of the phascs of this 
problem is found in three addresses before the 


American Bar Assn., published in August 1938 
T. C. M. 





Personnel Changes in Trust Institutions 


ALABAMA 


Birmingham—ALAN J. DALY has been 
elected vice president in charge of the six 
oranches of the First National Bank; MIL- 
TON ANDREWS was made comptroller, 
DRAYTON NABORS assistant trust officer, 
JOHN A. HAND vice president, and CARL 
GRANTHAM assistant vice president. 


ARIZONA 


Bisbee—SPENCER S. SHATTUCK has 
been elected president of the Miners & Mer- 
chants Bank, succeeding his late father. J. 
H. WILSON was made vice president and 
ERNEST BEYER cashier. 


CALIFORNIA 


San Francisco — HERBERT FLEISH- 
HACKER has resigned as president of the 
Anglo-California National Bank as a re- 
sult of civil litigation in which judgments 
of $790,000 were returned against him and 
several associates, involving ‘secret pro- 
fits’ The cases are being appealed by 
Mr. Fleishhacker. His brother, Mortimer, 
chairman of the board, will assume the title 
of president, the two offices being consol- 
idated. 

Nevada City—H. A. CURNOW has been 
made manager and assistant trust officer 
of the local branch of the Bank of America 
N. T. & S. A., succeeding E. M. Rector 
who was transferred to Grass Valley. 


COLORADO 


Denver — LEROY McWHINNEY, who 
has headed, as vice president and trust of- 
ficer, the trust department of the Interna- 
tional Trust Company, and been identified 
with national activities in committee work 
in the American Bankers Association, died 
early this month as the result of an auto- 
mobile accident while returning home from 
the Pacific Coast Trust Conference. 


DISTRICT OF COLUMBIA 


Washington—O. H. P. JOHNSON has 
_ been elevated to the presidency of the Na- 
tional Metropolitan Bank, succeeding the 
late George W. White. C. E. JACOBSEN 
was advanced to executive vice president, a 
new office; FRANCIS E. HILDEBRAND 


was promoted to vice president; and HOR- 
ACE F. STOKES to cashier. 


ILLINOIS 


Chicago—W. B. ALLEN has been ad- 
vanced to vice president of the Continental 
Illinois National Bank and Trust Company. 


Chicago—R. H. BRUNKHORST has re- 
signed as comptroller of the Harris Trust 
& Savings Bank to enter the insurance 
business. He had been identified with Chi- 
cago banking for thirty-two years. 

INDIANA 


Evansville—WALTER A. RICHARDT 
has been elevated to the presidency of the 
Indiana Trust & Savings Bank, succeeding 
his late father; OWEN W. SCHNEIDER 
was elected vice president and J. ALEX 
CUNNINGHAM secretary. 


Knox—PERRY W. UNCAPHER has 
been chosen president of the Farmers Bank 
and Trust Company. He has been connect- 
ed with the bank for 27 years. 


KENTUCKY 


Bowling Green—ROWLAND FITCH, JR. 
has been added to the staff of the trust de- 
partment of the Citizens National Bank. 


Shelbyville — JOHN KING TODD has 
been named president of the Citizens Bank. 
C. A. RANDOLPH has been given the title 
of vice president in addition to cashier. 

LOUISIANA 


New Orleans 
— KEEHN W. 
BERRY has 
been elected 
president of 
the Whitney 
National Bank, 
succeeding the 
late John OD. 
O’Keefe. Mr. 
Berry who is 
43 years old 
has had bank- 
ing experience 
in St. Louis, 
New York City 
and Birming- 


KEEHN W. BERRY ham. 
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MASSACHUSETTS 


Lowell—ROYAL K. DEXTER has been 
chosen president of the Appleton National 
Bank. THOMAS J. CAMPBELL, vice 
president of the Norfolk County Trust Com- 
pany, Brookline, has been named executive 
vice president. 


MINNESOTA 


Duluth—ISAAC S. MOORE will retire 
on December 31 as president of the First 
& American National Bank, after 51 years 
of banking activity. 


MISSOURI 


St. Louis — ROSEMARY KELLY has 
been appointed an assistant secretary of 
the Industrial Bank and Trust Company. 


St. Louis—PERCY F. MAES and RUS- 
SELL MURPHY have been chosen assistant 
secretaries of the Mississippi Valley Trust 
Company. 


NEW JERSEY 


East Orange—STEPHEN P. ROBIN- 
SON, JR., has been elevated to the pres- 
idency of the Savings Investment & Trust 
Company. 

Jersey City—GEORGE LETTERHOUSE, 
trust officer, has been made vice president 
of the Commercial Trust Company of New 
Jersey. He is president of the New Jersey 
Bankers Assn. 


Princeton—HAROLD E. ZARKER has 
been elected comptroller of the Princeton 
Bank & Trust Company. 


NEW YORK 


New York—A. G. RYDSTROM has been 
named an assistant treasurer of the Bank- 
ers Trust Company. 


New York—GEORGE C. NOYES has 
been appointed manager of the business 
development department of the Central 
Hanover Bank and tTrust Company. 
THOMAS F. DE LANEY, LIONEL C. 
PERERA and ALLYN W. MAXWELL 
were made assistant managers. 


New York—WILLIAM BALLOU, JR. has 
been appointed assistant secretary of Bank 
of New York. 


Poughkeepsie—JOHN R. EVANS has 
been appointed executive vice president and 
cashier of the First National Bank. He 
had held a similar position at the First 
National Bank & Trust Company of Hud- 
son. 
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Utica—FREDERICK C. METZ, JR. has 
been elected executive vice president of the 
First Citizens Bank and Trust Company. 


NORTH CAROLINA 


Charlotte—J. CHADBOURNE BOLLES 
has resigned as assistant trust officer of 
the American Trust Company to become 
president, general manager and treasurer 
of the Rufus D. Wilson Co., hosiery manu- 
facturers. 


Durham—JONES FULLER has been 
elected president of the Fidelity Bank. He 
has been attorney for the bank since 1912, 
and was formerly chairman of the board 
and trust officer. 


OHIO 


Cleveland—KENTON R. CRAVENS has 
been elected vice president in charge of the 
new personal loan and time payment de- 
partment of The Cleveland Trust Com- 
pany, following approval by the stockholders 
of extention of the bank’s facilities to mak- 
ing of personal loans. 

Toledo—GEORGE L. MILLS has been 
promoted to assistant secretary and assis- 


tant treasurer of the Commerce Guardian 
Bank. 


PENNSYLVANIA 


Emporium—B. G. ERSKINE, chairman of 
the board, has been elected president of the 
Emporium Trust Company. 

Philadelphia—C. R. POWELL has been 
appointed Director of Public Relations of 
the Provident Trust Company. 


TENNESSEE 


Chattanooga—ROBERT L. HALL, exe- 
cutive vice president and trust officer of 
the Commercial National Bank, has been 
elected president of the St. Elmo Bank & 
Trust Company of this City. E. H. LAW- 
MAN, Vice president, has been named vice 
president and trust officer. 

Memphis—DOUGLAS N. SHEPHERD 
has been elected cashier, and POWELL B. 
TROTTER, JR. assistant cashier of the 
Union Planters National Bank and Trust 
Company. 


TEXAS 


Dallas—TOM B. FISHER has _ been 
named assistant vice president of Mercan- 
tile National Bank. 
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WASHINGTON 


Seattle—-JOHN L. PLATT and EDGAR 
L. TROTTER have been promoted to vice 
presidents of the National Bank of Com- 
merce. CONRAD O. OUSDAHL, assistant 


vice president, was promoted to cashier. 


ee 


Trust Institution Briefs 


Los Angeles, Calif. — The Citizens Na- 
tional Trust & Savings Bank has opened 
a new branch at Western Avenue and Third 
Street. W. L. Rodman is manager. 

San Francisco, Calif.—E. T. Starbuck of 
the Wells Fargo Bank & Union Trust Co. 
trust department addressed a recent meet- 
ing of the Life Agency Cashiers Associa- 
tion. His subject was wills and trusts in 
relation to life insurance estates. 


Chicago, Ill—Charles S. Tuttle, trust 
officer of the City National Bank & Trust 
Company, died recently at the age of 72. 
Mr. Tuttle was former vice president of the 
Central Trust Company. 


Chicago, Ill—R. H. Booth, assistant 
trust officer, National Shawmut Bank of 
Boston, was guest speaker at the meeting 
of the Chicago Life Insurance and Trust 
Council, held on November 18. He spoke 
on “Boosting Your Profits by Co-Operative 
Selling.’ Mr. Booth has been chairman of 
the American Bankers Association’s com- 
mittee on relations with life insurance com- 
panies for the past three years. 


Newark, N. J.—H. Stacey Smith, senior 
vice president of the Fidelity Union Trust 
Company, died November 7, at the age of 
65. Mr. Smith formerly served as vice 
president of the North Ward National 
Bank and as president of the Equitable 
Trust Company, when these institutions 
merged with the Fidelity Union in 1930, 
he became senior vice president of the lat- 
ter bank. 


New York, N. Y.—Clarence Klinck, vice 
president of the Manufacturers Trust Com- 
pany, died recently at his home in Brook- 
lyn. Mr. Klinck served in an official capac- 
ity at several New York banks during his 
career. 


Saranac Lake, N. Y.—The Saranac Lake 
National Bank has merged with the Adiron- 
dack National Bank & Trust Co. under the 
name of the latter institution. 
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Cleveland, O.—Wilbur MclIntosch Bald- 
win, former president of the Union Trust 
Company, died recently at the age of 63. 


Harrisburg, Pa.—A trust research week 
will be sponsored in southeastern Pennsyl- 
vania by five chapters of the American In- 
stitute of Banking. Meetings will be held 
at Franklin and Marshall College from Dec. 
5 to 8. Gilbert T. Stephenson will be in 
charge. 


The program provides for visits and con- 
ference with the Bank Presidents in Harris- 
burg, Lancaster, Lebanon, Reading and 
York during the morning and lectures in 
the late afternoon and evening of the four- 
day session. The lectures will be held in 
the new Fackenthal Library with a joint 
American Institute of Banking meeting on 
Thursday evening, December 8, in the Col- 
lege Chapel at Lancaster. 


Philadelphia, Pa.—Alexander King Dick- 
son, assistant vice president in the trust de- 
partment of the Land Title Bank and Trust 
Company, died recently of heart disease at 
the age of 62. Mr. Dickson became asso- 
ciated with the Real Estate Title and Trust 
Co., as assistant trust officer after prac- 
ticing law for a number of years. He be- 
came vice president and trust officer in 
1919 and remained in that position until 
the merger with the Land Title. 


Seattle, Wash.—The Seattle First Na- 
tional Bank was recently granted permis- 
sion to maintain a branch in the city of 
South Bend, Wash. 


Spokane, Wash.—A deal has_ recently 
been completed with the Bank of America 
N. T. & S. A. for a loan to pay the 
$2,029,398 of deferred deposits and obliga- 
tions of the Old National Corp. The ar- 
rangements have been under discussion for 
some time. 


The deal includes an agreement which 
will allow the Bank of America N. T. & 
S. A. to acquire control of the Old National 
Bank & Union Trust Co., its 11 Inland 
Branches, and also the First National Bank 
of Spokane. 


Milwaukee, Wis.—Albert S. Puelicker, 
president of the Marshall and Ilsley Bank, 
recently gave the opening address of a ser- 
ies of six on public affairs at a meeting 
sponsored by the Y’s Men Club. The sub- 
ject was “How Far Should the Banking 
Industry Be Controlled by the Government.” 
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“To know that which lies before us in daily life 
is the prime wisdom”—MILTON 


{TRUST COMPANIES MAGAZINE will be glad to 
furnish, upon inquiry, information as to literature on 
trust and related subjects. Such requests should state 
whether detailed reference works are desired or mere- 
ly brief discussions of the particular matter. The 
magazine will procure any books reviewed in these 
pages or others desired by readers.] 


The Trust Estates Act Handbook 


GEORGE M. WALLACE, member of the Louis- 
iana Bar. Thomas J. Moran’s Sons. 62 pps. $3.00. 


This book was written by the author of 
The Louisiana Trust Estates Act of 1938 
to which this manual is designed as a guide. 
(See the article “An Ideal Trust Code,” by 
John M. Wisdom, in the October 1938 Trust 
Companies). In addition to a reprint of 
the Act, the volume gives the sources of 
the various sections, a general background, 
philosophy and explanation of the Act, and 
simple forms for attorneys in drafting 
common types of trusts, all going to make 
up a very helpful and interesting work. 

o———___——_ 


Government Price Fixing 


JULES BACKMAN, Instructor in Economics, N. 
Y. U. School of Commerce, Accounts and Finance. 
Pitman Publishing Corp. 304 pps. $3.00. 


Government price-fixing has usually re- 
sulted in failure. The difficulties involved 
have been all out of proportion to the bene- 
fits received. The vast complexity of the 
economic system has meant that tampering 
with any part of the system has caused 
dislocations elsewhere—generally in unpre- 
dictable sectors. There is no _ evidence 
“that government officials or others have 
yet achieved the necessary omniscience to 
foresee all the possible ramifications of 
these control schemes and, what is still 


more important, to devise effective safe- 
guards against all the adverse results.” 

These are some of the conclusions ar- 
rived at in this pioneer book by the leading 
light in the field. Dr. Backman here has in- 
tegrated his analyses into the most compre- 
hensive study on the subject. 

0 

Federal Tax Practice, Revised Edition 


ROBERT H. MONTGOMERY, of Lybrand, Ross 
Bros. & Montgomery, et al. Ronald Press Co. 
872 pps. $10.00. 

This new edition sets forth and discusses 
all the legal and accounting requirements 
of procedure and practice before the United 
States Treasury, Board of Tax Appeals, 
and Federal Courts. Written by recognized 
experts in the field, it gives expert advice 
as to each step along the gamut of tax 
litigation. Valuable appendices include 
specimen forms, rules of evidence, perti- 
nent Revenue Act provisions, rules of prac- 
tice, etc. 

o——————. 


The Federal Reserve Bank of Boston 


JOSEPH H. TAGGART, University cf 
Bankers Publishing Company. 283 pps. 


Kansas. 
$5.00. 

Here for the first time in book form is 
a complete treatise on the history, economic 
background, organization and operation of 
the Federal Reserve Bank of Boston. It is 
one of a series of investigations into var- 
ious phases of banking history undertaken 
by the faculty and graduates of Columbia 
University. Besides a careful study of all 
of the available data, the author has sup- 
plemented his research with personal inter- 
views with officials of the Federal Reserve 
Bank of Boston and Boston bankers. 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr—Chapman and Cutler, Chicago; Counsel, Harris 
Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankevs Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland. 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard 
Toronto ‘ 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 
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Fiduciary Decisions 


_Charitable Trusts—Beneficiaries and 
Purpose Must Be Definite 


North Carolina—Supreme Court 
The will of the testator provided: 


“I then give and bequeath to my said Executors 
the sum of ten thousand dollars, to be held in 
trust and paid out and appropriated by them with- 
in twenty years after my death, in entirety or in 
installments, principal and interest, to such corpo- 
rations or associations of individuals as will, in 
their judgment, best promote the cause of prevent- 
ing cruelty to animals in the vicinity of Ashe- 
ville.” 


The validity of this provision in the will 
was attacked by the beneficiaries under the 
residuary clause. The question involved 
was whether or not the bequest could be 
upheld as a charitable trust. 

HELD: The bequest is void for uncer- 
tainty. The rule is well settled that the 
scheme of charity must be sufficiently indi- 
cated or a method provided whereby it may 
be ascertained and its object must be made 
sufficiently certain to enable the court to 
enforce the execution of the trust accord- 
ing to such scheme and for such objects. 
Citation was made to a full annotation in 
Book 14, L. R. A. (N.S.), 1-155, containing 
decisions from other jurisdictions upon the 
question of indefiniteness and uncertainty 
in charitable trusts. 

— 
Distribution—Admissability Of Ex- 
trinsic Evidence To Identify Lega- 
tee 


Tennessee—Supreme Court 
Tarwater v. Baptist Orphans’ Home, 119 S. W. 
(2d), 919. 


The testator left a will directing that 
“the remainder of my estate go to the Bap- 
tist Orphans’ Home.” In the present suit 
instituted by the Executor against the Ten- 
nessee Baptist Orphans’ Home, and the 
heirs of the deceased, the Chancellor held 
the bequest void because of failure “of 
definite designation of beneficiary.” 

His action was reversed by the Court of 
Appeals and the Supreme Court affirmed 
the latter court. 


HELD: There is no evidence of the ex- 
istence of any other Baptist Orphans’ Home 
in Tennessee or elsewhere. The testator 
was a resident of Tennessee. There can 
scarcely be any doubt that the testator in- 
tended that the Tennessee Baptist Orphans’ 
Home should be the beneficiary of his 
bounty. 


“Under the authorities, if there is a latent am- 
biguity as to the identity of a legatee or devisee, 
or a mere inaccuracy in the designation or de- 
scription contained in the will, extrinsic evidence 
is admissable to explain the ambiguity or inac- 
curacy, and identify the person designated. This 
rule also applies to corporations. 

“It is also well settled that where the name and 
description of the devisee given in the will apply 
to two or more persons, so that either would be 
entitled to take thereunder but for the existence 
of the other, extrinsic evidence is admissable to 
determine which was intended by the testator.” 


ee 


Distribution—Debt Of Daughter Pre- 
deceasing Her Father Held Not 
Chargeable Against Her Interest In 
Father’s Real Estate Which Her 
Children Took By Descent 


Illinois—Supreme Court 


MacAdam vs. Bowen, 369 Ill. 325, 16 N. E. 
732. 


(2d) 


The principal question presented was the 
validity of a family settlement agreement 
dividing an intestate decedent’s estate 
among his heirs in proportions differing 
from those which the heirs were entitled 
to by the law of descent. In holding that 
the settlement agreement was invalid be- 
cause not executed by the children of a de- 
ceased daughter or by guardians acting for 
them, the Court, without discussing the 
matter, 

HELD: The debt of the children’s mother 
to decedent’s estate “could not be charged 
against her three children’s interest in real 
estate they took by descent from their 
grandfather, George Bowen, when he died 
intestate subsequent to the death of their 
mother.” 

NOTE: Attention is called to the fact 
that in the recent case entitled, In re Bul- 
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liner’s Estate, 294 Ill. App. 189, 13 N.E. 
(2d) 634, May, 1938, Trust Companies, 
643, the Illinois Appellate Court came to 
a contrary conclusion with respect to an 
estate consisting of personalty. The Bul- 
liner case is now pending before the Illi- 
nois Supreme Court. 


a 


Distribution—Validity Of Gift Over 
Of What Is Not Disposed Of By 
Life Tenant 


Massachusetts—Supreme Judicial Court 
Cotton v. Danville, 1938 A. S. 17138. 


Testatrix gave residue (including real 
and personal estate) to her sister S for life, 
with power to use both principal and in- 
come for her maintenance, pleasure, etc., 
at her own absolute discretion. She then 
stated that while it was her wish that the 
use should be so limited, she did not restrict 
S to such use, and S should not be account- 
able to anyone for the use she made of the 
estate. S was named executrix, and her 
duties were to be performed as executrix. 
No trustee was to be appointed, and S was 
not to be held accountable as trustee or 
otherwise to anyone. On S’s death, after 
a legacy and a specific devise of the real 
estate, the residue not disposed of by S was 
to be divided among certain charities. 


S took over the estate and filed an ac- 
count in which Schedule B showed a trans- 
fer to her of the balance in accordance 
with the will. During her life she kept 
the securities and money either in the name 
of the estate or in her name as executrix. 
On her death S left a will giving the resi- 
due of her estate to the town of D for 
religious purposes. D claimed that under 
the original will S took an absolute inter- 
est; that the gift over was void; and that 
the whole estate went to the town. 


HELD: S took a life estate with a power 
of spending and consuming the principal, 
not an absolute interest, and the gift over 


was valid. Hence what was left of the 
estate of the original testatrix passed under 
her will, not that of S. 

Also, the fact that the account showed a 
transfer of the residue to S individually 
did not affect the situation. The trust im- 
posed on her was personal and she was 
entitled to personal possession of the prop- 
erty. It was manifest that she did not 
exercise the power to appropriate the prop- 
erty to her own use. 


Actuarial Calculations 
For Estate & Inheritance Taxes 


S. H. & Lee J. Wolfe 


Consulting Actuaries, Auditors & Accountants 
116 JOHN STREET, NEW YORK, N. Y. 


*Lee J. Wolfe, C.P.A., F.S.S., F.C.A.S. 
“Wm. M. Corcoran, F.A.S., F.C.A.S., A.A.1.A. 
Jos. Linder, F.C.A.S., A.A.S. 

“Authors of Wolfe’s Inheritance Tax Calculations. 


Distribution—How Far Decree of the 
Court Protects the Accountant 


Massachusetts—Supreme Judicial Court 
McCabe v. Rourke, 1938 A. S. 1535. 


A receiver of an absentee distributed the . 
estate among ten cousins under a decree 
of the court made after due notice by pub- 
lication. Later a nephew appeared and had 
the decree revoked on the ground that he 
was the sole heir and had not received 
notice. The question was whether the re- 
ceiver should be charged personally (under 
Welch v. Flory, 1936 A.S. 815, reported in 
April 1936 Trust Companies page 455) or 
whether relief should be only against the 
distributees. The absentee had been one of 
the heirs of an aunt’s estate and his share 
had been deposited in the bank. The claim- 
ant (who lived in California) was also one 
of the heirs of the aunt’s estate and had 
been listed in the decree for distribution 
and located by the administrator (since de- 
ceased). On the other hand, the receiver 
made inquiries, and investigated the aunt’s 
estate with someone from his lawyer’s of- 
fice, without discovering the petitioner’s 
name, and did not get from anyone any 
suggestion of the petitioner’s name or ex- 
istence. The records of the aunt’s estate 
were very confusing. 


HELD: While the receiver’s search did 
not seem particularly vigorous, it could not 
be said that the finding of the probate judge 
that he acted in good faith and with rea- 
sonable diligence was plainly wrong. The 
case was distinguishable from Welch v. 
Flory in that in the latter case the admin- 
istrator himself had listed the missing heir 
in this original petition. Accordingly the 
receiver was held not to be personally lia- 
ble. 
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Investment Powers — Rulings on 
Right to Retain Stock Exchanged 
for Original Investments, Stock in 
Reorganized or Merged Corporation 
in Which Testator Held Shares, and 
Stock of Trustee’s Own Institution 


New Jersey—Court of Chancery 
In Re Riker, 124 N. J. Eq. 228. 


I. William Riker, Jr. died December 3rd, 
1926. His will directed his executor to di- 
vide the residuary estate into four parts, 
and to pay the income severally to testa- 
tor’s four children for life, remainder to 
their issue. Among the assets which came 
to the hands of the executor, Merchants and 
Manufacturers National Bank, were shares 
of Commercial Casualty Insurance Com- 
pany stock. In March 1927 the Merchants 
and Manufacturers dissolved as a national 
bank and reorganized as a trust company, 
and in August 1927 merged with the Newark 
Trust Company under the name of Mer- 
chants and Newark Trust Company. 

In September, 1929, it surrendered this 
stock in exchange for stock of the Fire- 
men’s Insurance Company of Newark—nine 
shares of Commercial Casualty for ten 
shares of Firemen’s—which it still holds. 


The exchange made by the trustee was ef- 


fected in unison with like action of the hold- 
ers of nearly all the stock of the Casualty 
Company whereby control of that company 
was secured by the Firemen’s. 

At that time, the Firemen’s had a market 
value of about $40 a share and Commercial 
Casualty stock, $44 a share. Shortly the 
market price of Firemen’s began to decline 
until the price was only $4 or $5 a share. 
On an intermediate accounting, the infant 
remaindermen, by exception, seek to hold the 
Trust Company, as trustee, for the loss. 


HELD: The trustee had no authority to 
invest the trust funds in the capital stock 
of the Firemen’s. It may have been good 
business policy to make the exchange, but 
the trustee’s only justification for retaining 
the Firemen’s stock, if it has one, is the 
statute, 3:16-12. 

This statute justifies a trustee who con- 
tinues to hold corporate shares, only if the 
investment was one made by the testator. 
The investment in stock of the Firemen’s 
was not made by Mr. Riker; it originated 
with the voluntary action of the trustee, the 
exchange of one block of stock for the other. 
Retention of the Firemen’s shares was not 
authorized by the statute. The exceptions 
of the infants should have been sustained 
and the trustee charged with the value 
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which the Commercial Casualty stock had 
when surrendered. 

II. Testator at the time of his death held 
stock in the Merchants and Manufacturers 
was not made by Mr. Riker; it originated 
National Bank, the executor which became 
the Merchants and Newark Trust Company 
as indicated above. The executor assented 
to the conversion from a national bank and 
received stock in the new company in ex- 
change for the stock which testator had 
owned. The trustee accepted and still re- 
tains the shares of the consolidated com- 
pany. They have greately declined in value. 
Two of the life tenants and infant remain- 
dermen of two of the trusts, except. 

HELD: If a trustee holds shares of a 
corporation which he can properly retain, 
and the corporation is merged or reorgan- 
ized into a new corporation, the trustee can 
properly receive and retain new shares is- 
sued in exchange for the old, but only if the 
new shares are substantially equivalent to 
the old. 

Under the statutes in force in 1927, the 
powers of a trust company were somewhat 
larger than those of a national bank. Be- 
cause of the wider powers, an investment 
in trust company shares was slightly dif- 
ferent in character from an investment in 
national bank shares, and perhaps a trifle 
more hazardous. 

On the other hand, the trust company 
stockholder has not the liability for the 
company’s debts like that which rests on a 
national bank stockholder. When the trus- 
tee accepted shares in the trust company in 
exchange for shares in the national bank, 
the only immediate change in the invest- 
ment was that which resulted from the dif- 
ference in the powers and the supervision 
of the two institutions. The same business 
was continued at the old stand, by the same 
personnel. 

A further alteration in the investment 
took place upon the merger of the two trust 
companies. Of the companies, the Mer- 
chants was the larger and its stockholders 
received two-thirds of the stock of the con- 
solidated company, while the stockholders 
of the Newark Trust Company took the 
other third. Thereby the trustee became 
interested in the business which had form- 
erly been conducted by the Newark Trust 
Company, but that was a business of the 
same nature and carried on in the same 
municipality as the business theretofore con- 
ducted by the bank in which testator had 
owned shares. 

In substance, that bank merely acquired 
considerable new business, new depositors, 
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borrowers, investments and_ stockholders. 
True, the trustee’s proportionate interest in 
the enterprise was reduced one-third, but 
such a reduction could properly have been 
produced in the absence of a merger by the 
sale of part of the stock which testator left. 

The shares of the Merchants and Newark 
Trust Company received by the trustee are 
substantially equivalent to the old shares 
held by testator and could properly be re- 
tained by the trustee under the same con- 
dition as the old shares, that is, so long as 
justified by good faith and reasonable dis- 
cretion. 

Not every case of conversion of a na- 
tional bank into a trust company and mer- 
ger of the latter with another trust com- 
pany, would lead to the same conclusion. 
The circumstances of the particular case 
determine the result. 

III. The shares of stock of the Merchants 
and Newark Trust Company owned by the 
decedent at the time of his death were part 
of the stock issued by that bank which was 
executor and trustee under the will. 


HELD: If the trust company had had on 
hand treasury stock and had sold it to it- 
self as trustee, the sale would have been 
voidable. Likewise, if the subject of the 
sale had been stock in another corporation, 
provided the shares were owned by the trust 
company. 

But the transactions under review were 
not sales and cannot be judged by the rules 
applicable to sales. When the directors set 
in motion the reorganization as a trust 
company and later the merger, they deter- 
mined in effect that the contemplated 
changes would be advantageous to the stock- 
holders. In making their decision, they 
were acting as fiduciaries for the stock- 
holders, for the appellants as well as all 
others. Then the directors, or the Trust 
Committee, were confronted with the ques- 
tion whether the Riker trusts should accept 
the new stock or demand in cash the value 
of the shares. They decided to take the 
shares, since market value was far above 
asset value. In all this, no conflict of in- 
terests, no divided allegiance appears. 

Appellants say that if the large block of 
Riker stock had been offered for sale, the 
market price would have fallen and control 
of the bank might have passed into new 
hands, and that this has been a factor con- 
tinually influencing the trust company not 
to sell. A corporation as an institution is 
not usually concerned with the market price 
or the ownership of its shares; the stock- 
holders as individuals are. Now if the trus- 
tee in this case had been a natural person, 
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who happened to own many shares in the 
Merchants and Manufacturers National 
Bank, his individual interest might have af- 
fected his conduct as trustee, but no pre- 
sumption of bad faith could be drawn from 
his ownership of the shares. 

Similarly with the officers and directors 
of the trustee; they all held stock in their 
company and probably liked the quoted 
prices to be high, and they were interested 
in being re-elected to office. But there is 
not a shred of proof that in management of 
the Riker estate, they were influenced by 
such considerations, or were anywise false 
to their trust; and in the absence of proof, 
bad faith cannot be imputed to them or to 
the corporation which they served. 

The court further held after examining 
the evidence that the executor was not neg- 
ligent in holding the bank stock during a 
prolonged declining market. 


Q-— —_—— 


Life Tenant and Remainderman—Dis- ° 
cretionary Power of Trustee—Life 
Tenant To Determine Questions As 
To Capital And Income 


Massachusetts—Supreme Judicial Court 
Dumaine v. Dumaine, 1938 A. S. 1507 

A trust instrument giving very broad dis- 
cretionary powers to the trustee conferred 
upon him among others “full power and 
discretion to determine whether any money 
or other property received by him is prin- 
cipal or income without being answerable 
to any person for the manner in which he 
shall exercise that discretion.” The trustee 
was also the life tenant. The question 
raised by the petition for instructions was 
whether under his discretionary power the 
trustee could distribute to himself as in- 
come the profits realized on the sale of cer- 
tain securities. Under the clear rule pre- 
vailing in Massachusetts, such profits would 
be capital unless the power given to the 
trustee enabled him to decide otherwise. 


HELD: The trustee had the power to 
distribute the profits to himself as income. 
The court felt that upon a consideration of 
the whole trust he had full power and dis- 
cretion, after serious and responsible con- 
sideration, to make the determination, and 
his power was not limited to cases where 
there was a question of doubt or no rule 
of law to guide him. His conduct must, 
however, be exercised in a fiduciary manner, 
and be free from arbitrary or dishonest 
conduct or bad faith or fraud, and he could 
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not use the power to destroy the trust. 
(Note: The opinion contains a good dis- 
cussion of discretionary powers.) 


—— 


Powers—Foreign—Right of Foreign 
Representative To Rents—Right Of 
Heirs To Rents Until Personal Rep- 
resentative Asserts His Right Of 
Possession 


Minnesota—Supreme Court 
Bowen v. Willard, 281 N. W. 256. 


This was a suit to recover rents of land 
in Minnesota which, prior to his death, was 
owned by William J. Morehart. Morehart 
died a resident of California and his widow, 
Anne Morehart, was appointed in that state 
as administratrix of his estate. The rents 
in question accrued subsequently to More- 
hart’s death and were collected by defend- 
ant. By various conveyances and assign- 
ments the heir of Morehart transferred and 
assigned to plaintiff her interests in the 
said land and the rents thereof. Anne 
Morehart, as administratrix, claimed the 
rents under her appointment by the Cali- 
fornia court and intervened in this action 


as such administratrix, pursuant to a Min- 
nesota statute. 


HELD: The intervention was permiss- 
ible under a Minnesota statute which pro- 
vides that a foreign executor or admin- 
istrator may commence or prosecute an 
action in Minnesota in his representative 
capacity in the same manner as in the case 
of a resident. However, a foreign repre- 
sentative has no right to rents or real estate 
situated in Minnesota, accruing after death 
of the decedent. Under Minnesota statutes 
lands are assets only in the hands of an 
executor appointed by a Minnesota court. 

Obiter dictum, the court said that even 
a personal representative appointed in Min- 
nesota could not successfully have main- 
tained the intervener’s claims. The title 
to real estate vests at death in the heirs, 
who are entitled to possession and all rights 
incident thereto, until the personal repre- 
sentative exercises his right under the 
statute to take possession. Where the heir 
is in possession under his own right and 
the personal representative has not asserted 
his right under the statute to take posses- 
sion, the heir is not accountable to the per- 
sonal representative for rents and profits 
received by him during his possession. 
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Wills—Probate—Alterations And The 
Doctrine Of Dependent Relative 
Revocation 


Massachusetts—Supreme Judicial Court 
Walter v. Walter, 1938 A. S. 1595. 


A testatrix obliterated the first two be- 
quests in her will so that they could not be 
read, intending to cancel them. Then she 
made interlineations, but did not re-execute 
the will. What remained legible of the 
original will showed two devises to A and 
B respectively, each of a house numbered 
— on Cambridge St., Brighton. Over the 
first she had interlined No. 737 and No. 
739, and over the second, No. 748. The 
probate judge found the foregoing facts 
and allowed the will without the two be- 
quests, which he ruled were revoked. No 
stenographic report of the testimony was 
taken at the hearing. A appealed, and 
after the report of facts asked for an addi- 
tional finding of facts to the effect that 
testimony was offered that before the oblit- 
eration the first bequest read No. 743, and 
the second No. 737 and No. 739; with a 
request to take further testimony, if neces- 
sary, to establish these facts. The judge 
refused, and A appealed from both the 
decree and the denial of the motion. 


HELD: First, a revocation may be made 
of separate clauses in a will, without re- 
voking the whole will. 

Second, where a revocation is so intimate- 
ly connected with the making of a new will 
as to show a clear intent that the revoca- 
tion was conditional on the new will being 
made, if-the new will fails to become oper- 
ative the revocation fails. This principle 
is to be applied with caution, however. The 
same rule has also been applied to cases 
where the testator makes an alteration in 
his will by the cancellation of one clause 
and the interlineation of another, without 
authenticating the interlineation by a new 
execution, but in such a way as to show 
a clear intent that the revocation is con- 
ditional upon the validity of the interlinea- 
tion. In such cases the original will stands 
as it did before the cancellation so far as 
the original wording is legible or can be 
shown by competent evidence. Accordingly 
parol evidence is admissible to show what 
the wording of the will was before the oblit- 
erations. 


The appeal was sustained on the ground 
that the probate judge did not give suf- 
ficient consideration to the interlineations 
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being made at the same time as the can- 
cellations, in view of the rule above stated; 
that it was apparent the testatrix attempt- 
ed to make changes in the devises to the two 
beneficiaries; and that the mere oblitera- 
tion, without considering the effect of the 
interlineations, did not amount to an intent 
to revoke the devises. 
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Loesch and Dodge Get Surrogate 
Court Appointments 


Surrogate James A. Foley and James A. 
Delehanty, New York County, have ap- 
pointed George Loesch, a special deputy 
clerk, to clerk of the court and Chester J. 
Dodge to fill the vacancy created by Mr. 
Loesch’s elevation. 

Mr. Loesch has been a special deputy 
clerk since 1927 and is regarded as an ex- 
pert on the law and practice of Surrogate 
Court. Mr. Dodge has been in civil service 
since 1914 and assigned to the Surrogate’s 
Court in 1924. He is the author of “Estate 
Administration .and Accounting” and is 
associate professor of accounting and law 
at St. John’s University and professor of 
law at the New York Law School. 

a (I) 

Modesto—A. E. PUCCINELLI, vice presi- 
dent of the First National Bank of Nevada, 
Reno, has been appointed vice president and 
manager of the Modesto branch of Bank 
of America N. T. & 8S. A. ROY PULLIAM, 
the former manager, goes to the Fresno 
main branch as vice president. 
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